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SECURITIES ACT OF 1933 
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TRUST INVESTMENT ACT OF 1939 
Release No. 656/Sept. 21, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11942/Sept. 21, 1981 


INVESTMENT ACT OF 1940 
Release No. 775/Sept. 21, 1981 


REQUEST FOR COMMENTS ON STANDARD OF 
CONDUCT CONSTITUTING UNETHICAL OR IM- 
PROPER PROFESSIONAL PRACTICE BEFORE 
THE COMMISSION 


ACTION: Request for written comments. 


SUMMARY: The Securities and Exchange Com- 
mission is requesting written comments on its pre- 
viously announced interpretation of the standard 
of conduct that constitutes unethical or improper 
professional conduct by a lawyer before the Com- 
mission pursuant to Rule 2(e)(1)(ii) of its Rules of 
Practice, 17 CFR 201.2(e)(1)(ii). A determination 
that one has engaged in unethical or improper pro- 
fessional conduct is one of a number of findings 
the Commission may make in determining to deny, 
temporarily or permanently, the privilege of ap- 
pearing or practicing before it in any way to any 
person. This standard was previously announced 
in the context of an adjudication pursuant to Rule 
2(e). The Commission has previously considered 
the issue of its authority to adopt and administer 
Rule 2(e) and is not soliciting comments on that is- 
sue at this time. Rather, comments should be lim- 
ited to the appropriateness of the previously an- 
nounced interpretation. 


DATE: Comments should be received by the Com- 
mission on or before November 27, 1981. 


ADDRESSES: Interested persons should submit 
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six copies of their written comments to George A. 
Fitzsimmons, secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549, and should refer to File 
No. S7-905. All submissions will be available for 
public inspection at the Commission’s Public Ref- 
erence Section, Room 6101, 1100 L Street, N.W., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 
Stephen E. Cavan, Office of the General Counsel, 
500 North Capitol Street, Washington, D.C. 20549, 
(202) 272-2454. 


SUPPLEMENTARY INFORMATION: 
Introduction 


On February 28, 1981 the Commission announced 
its decision In re Carter,' an adjudication con- 
ducted pursuant to Rule 2(e) of the Commission’s 
Rules of Practice? to determine if the two lawyers 
in that proceeding had engaged in, among other 
things, unethical or improper professional con- 
duct.* This determination is one of a number of 
findings the Commission may make in deciding to 
deny, temporarily or permanently, the privilege of 
appearing or practicing before it. 


In its opinion in that proceeding the Commission 
determined that the respondents’ conduct “raises 
serious questions about the obligations of securi- 
ties lawyers,’* but stated that it could not con- 
clude that standards of ethical and professional re- 
sponsibilities were so clearly established as to 
constitute generally recognized norms at the time 
of their conduct. Therefore, in order to clarify pub- 
licly the standards of ethical and. professional con- 
duct that are applicable in similar circumstances, 
the Commission announced a prospective inter- 
pretation of the phrase “unethical or improper pro- 





' Securities Exchange Act Rel. No. 17597, 22 
SEC Docket 292, [1981] Fed. Sec. L. Rep. (CCH) 
182,847. 


2417 CFR 201.2(e). 


3 [1981] Fed. Sec. L. Rep. (CCH) 982,847 at 
84,169 to 84,173 and 84,177 to 84,178. 


4 Id. at 84,170. 
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fessional conduct” as that term is used in Rule 


2(e)(1)(ii). 


In its opinion, the Commission also statesd its in- 
tent to issue a release soliciting public comment 
as to whether that interpretation should be ex- 
panded or modified. This release is intended to ac- 
complish that purpose. After careful consideration 
of these comments, the Commission will issue a 
further release summarizing and analyzing the 
comments received. Based upon the comments, it 
may or may not determine to expand or modify its 
interpretation. Until that time, the present interpre- 
tation will govern all similar circumstances for pur- 
poses of proceedings pursuant to Rule 2(e) if the 
conduct occurred after February 28, 1981.5 


Discussion 


The opinion of the Commission /n re Carter con- 
tains an extensive discussion of the ethical and 
professional responsibilities of lawyers who prac- 
tice before the Commission.® And although in this 
instance the Commission determined to promul- 
gate a definitive standard for conduct to be applied 
in the future, it made plain that generally recog- 
nized standards of conduct need not be formally 
adopted by the Commission before they may be 
relied upon as the appropriate standard in an 
administrative proceeding. 


[W]e perceive no unfairness whatsoever 
in holding those professionals who 
practice before us to generally recog- 
nized norms of professional conduct, 
whether or not such terms had previ- 
ously been explicitly adopted or en- 
dorsed by the Commission. To do so 
upsets no justifiable expectations, since 
the professional is already subject to 
those norms.’ 





S/d. at 84,172. 


S/d. at 84,169 to 84,173 and 84,177 to 84,178. 
The opinion also contains a discussion of the 
Commission's authority to promulgate and enforce 
Rule 2(e). See id. at 84,146 to 84,150. This re- 
lease is not soliciting comments on that issue. 


71d. at 84,170 (footnote omitted). 
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In this proceeding the Commission addressed the 
issue of determining “the professional obligations 
of the lawyer who gives essentially correct disclo- 
sure advice to a client that does not follow that ad- 
vice and as a result violates the federal securities 
laws.’’® As a general matter, the Commission 
found “that a lawyer must, in order to discharge 
his professional responsibilities, make all efforts 
within reason to persuade his client to avoid to ter- 
minate proposed illegal action. Such efforts could 
include, where appropriate, notification to the 
board of directors of a corporate client.”2 The 
Commission recognized that these judgments of- 
ten require difficuit choices in an ongoing business 
situation.'° Moreover, it noted that a lawyer does 
not have a professional obligation to take extraor- 
dinary action merely because management seeks 
to make the minimum disclosure required by law. 
The Commission recognized that such a rule 
would lead to an undesirable reduction in a report- 
ing company’s reliance on outside counsel. 


Within the context of the facts of /n re Carter, the 
Commission determined that the following stand- 
ard of unethical or improper professional conduct 
would be appropriate in similar cases in the future: 


When a lawyer with significant responsi- 
bilities in the effectuation of a compa- 
ny’s compliance with the disclosure re- 
quirements of the federal securities 
laws becomes aware that his client is 
engaged in a substantial and continuing 
failure to satisfy those disclosure re- 
quirements, his continued participation 
violates professional standards unless 





8 Id. 
9/d. (footnote omitted). 


10 As the Commission stated, ‘So long as a lawyer 
is acting in good faith and exerting reasonable ef- 
forts to prevent violations of the law by his client, 
his professional obligations have been met.” /d. at 
84,172 to 84,173. Earlier in its opinion, while dis- 
cussing the legal liability of ar, attorney for aiding 
and abetting his client's violations, the Commis- 
sion stated, “It is axiomatic that a lawyer will not 
be liable as an aider and abettor merely because 
his advice, followed by the client, is ultimately de- 
termined to be wrong.” /d. at 84,167. 
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he takes prompt steps’ to end the cli- 
ent’s noncompliance.’ 


REQUEST FOR WRITTEN COMMENTS 


The Commission invites all interested members of 
the Public, including issuers, attorneys, investors 
and members of the academic community and the 
organized bar, to submit comments that with re- 
spect to the standard announced by the Commis- 
sion and whether this interpretation should be ex- 
panded or modified. Written statements must be 
received on or before November 27, 1981 and six 
copies should be submitted to George A. Fitz- 
simmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Such communications should re- 
fer to File No. S7-905 and will be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








11 “What is required, in short, is some prompt ac- 
tion that leads to the conclusion that the lawyer is 
engaged in efforts to correct the underlying prob- 
lem, rather than having capitulated to the desires 
of a strong-willed, but misguided client.” /d. at 
84,172 (footnote omitted). 


ae id. 
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SECURITIES ACT OF 1933 
Release No. 6345/Sept. 21, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18108/Sept. 21, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 22201/Sept. 21, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 657/Sept. 21, 1981 


INVESTMENT ADVISOR ACT OF 1940 
Release No. 776/Sept. 21, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11948/Sept. 21, 1981 


COMMISSION INVESTIGATIVE AUTHORITY 
ACTION: Final rule. 


SUMMARY: The Securities and Exchange Com- 
mission is amending the statement of its informal 
and other procedures by revising the section on 
enforcement activities to conform it with the gov- 
erning statutes by providing that the Commission 
may, in its discretion, make such investigations as 
it deems necessary to determine whether any per- 
son has violated, is violating, or is about to violate 
any provision of the federal securities laws, the 
rules or regulations thereunder, or the rules of a 
self-regulatory organization of which the person is 
a member or participant. 


EFFECTIVE DATE: Upon publication in the FED- 
ERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: An- 
drew W. Sidman, Office of the General Counsel, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 
272-2454. 


SUPPLEMENTARY INFORMATION: Section 
21(a) of the Securities Exchange Act of 1934, 15 
U.S.C. 78u(a), empowers the Commission to, “in 
its discretion, make such investigations as it 
deems necessary to determine whether any per- 
son has violated, is violating, or is about to vio- 
late” that Act, the rules or regulations thereunder, 
or the rules of a self-regulatory organization of 
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which the person is a member or participant. * 
Section 202.5(a) of the Commission's Informal and 
Other Procedures, 17 CFR 202.5(a), which was 
published to provide to the public information 
about the Commission’s usual operations, stated 
that its staff ordinarily referred matters to the Com- 
mission for a formal investigation when it appears 
that “there is a likelihood that a violation has been 
or is about to be committed and that the issuance 
of process may be necessary.” That language has 
been viewed by some as imposing upon the Com- 
mission a standard different than the statutes gov- 
erning the Commission’s investigatory powers, 
even though that Section is simply a “brief de- 
scription of [a] procedure[ | generally followed by 
the Commission which [has] not been formalized 
in rules,” which the Commission published to “aid 
the public and facilitate the execution of the Com- 
mission’s functions,” 17 CFR 202.1(c), and has 
not been and is not intended to impose substan- 
tive limitations upon the Commission’s investiga- 
tory powers. 


The Commission has determined to eliminate any 
confusion resulting from any possible differences 
between the governing statutes and the Commis- 
sion’s informal description of its procedures by 
amending § 202.5(a) to conform with those stat- 
utes. This amendment will not have any effect on 
the procedures or standards by which the Com- 
mission reaches a determination, in its discretion, 
whether to initiate an investigation. The Commis- 
sion will continue carefully to examine each matter 
in which it determines to authorize a formal inves- 
tigation to assure that its statutory mandate is ful- 
filled. 


Procedural Matters 


Since § 202.5(a) is an informal statement of agen- 
cy procedure, the requirements of Section 553 of 
the Administrative Procedure Act, 5 U.S.C. 553, 
are inapplicable. 





* Similar provisions are contained in Section 20(a) 
of the Securities Act of 1933, 15 U.S.C. 77t(a); 
Section 18(a) of the Public Utility Holding Compa- 
ny Act of 1935, 15 U.S.C. 79r(a); Section 209(a) of 
the Investment Advisers Act of 1940, 15 U.S.C. 
80b-9(a); and Section 42(a) of the Investment 


& Company Act of 1940, 15 U.S.C. 80a—41(a). 
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No regulatory flexibility analysis (or certification 
that one is not required) is necessary because 
§ 202.5(a) is not a “rule” within the meaning of 
Section 601(2) of the Administrative Procedure 
Act, 5 U.S.C. 601(2). 


Text of Amendment 


Part 202 of Title 17 of the Code of Federal Regula- 
tions is amended by revising paragraph (a) of 
§ 202.5 to read as follows: 


§ 202.5 Enforcement Activities. 


(a) Where, from complaints received from mem- 
bers of the public, communications from Federal 
or State agencies, examination of filings made 
with the Commission, or otherwise, it appears that 
there may be violation of the acts administered by 
the Commission or the rules or regulations there- 
under, a preliminary investigation is generally 
made. In such preliminary investigation no proc- 
ess is issued or testimony compelled. The Com- 
mission may, in its discretion, make such formal 
investigations and authorize the use of process as 
it deems necessary to determine whether any per- 
son has violated, is violating, or is about to violate 
any provision of the federal securities laws or the 
rules of a self-regulatory organization of which the 
person is a member or participant. Unless other- 
wise ordered by the Commission, the investigation 
or examination is non-public and the reports there- 
on are for staff and Commission use only. 


* * * * 


This section is amended pursuant to the authority 
of the Securities Exchange Act of 1934, 15 U.S.C. 
78a et seq., and, in particular, Sections 21(a), 15 
U.S.C. 78u(a), and 23(a)(1), 15 U.S.C. 78w(a)(1). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6346/Sept. 21, 1981 


REPORT OF SALES OF SECURITIES AND USE 
OF PROCEEDS 


ACTION: Final rule and form. 


SUMMARY: The Commission announces the 
amendment of Rule 462 and related Form SR 
which require filings by issuers with respect to 
their first effective registration statements 
disclosing information concerning their offerings 
and the use of proceeds therefrom. The amend- 
ments, which do not substantially change either 
the application of the rule or the disclosures re- 
quired by the form, include: a standardized short- 
answer format for Form SR; a materiality standard 
for disclosure of differences between actual uses 
of proceeds and the uses stated in the prospectus; 
clarified provisions for the time for filing the form 
and filings by successor issuers; and additional 
exemptions from the filing requirement. The 
amendments are intended to simplify and clarify 
the requirements relating to Form SR and to en- 
hance the usefulness of reports on Form SR. 


EFFECTIVE DATE: January 4, 1982. 


FOR FURTHER INFORMATION CONTACT: Prior 
to the effective date of the amendments, Susan 
Davis, (202) 272-2604, Office of Disclosure Policy, 
Division of Corporation Finance; after the effective 
date of the amendments, David Martin, (202) 
272-2573, Office of Chief Counsel, Division of 
Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission today announced 
the adoption of amendments to Rule 463 (17 CFR 
230.463) under the Securities Act of 1933 (the 
“Securities Act’) [15 U.S.C. 77a et seq.] and to re- 
lated Form SR (17 CFR 239.61) pursuant to Sec- 
tion 19(a) of the Securities Act. The amendments 
are designed to maintain the applicability of Form 
SR to issuers with respect to their first effective 
registration statements (‘first-time issuers’), to 
enhance the usefulness to investors and the Com- 
mission of the disclosures in reports on Form SR, 
to clarify and simplify reporting requirements and 
to reduce reporting burdens, to the extent practi- 
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cable. The amendments do not represent a signifi- 
cant change in either the application of, or disclo- 
sures required by, the current rule or form. Among 
the amendments are the following: 


(1) amendments to Rule 463 to make 
clear that the Form SR filing require- 
ment applies to successor issuers to 
the extent that the filing requirement 
filings on Form SR are required of 
the predecessor and that the filing 
requirement does not apply to issu- 
ers that succeed to seasoned issu- 
ers; 


(2) an amendment to Rule 463 to make 
clear that, where an offering of a 
first-time issuer has terminated but 
the issuer has not yet finally applied 
the offering proceeds, the issuer 
must continue to file reports on Form 
SR until the final application of the 
proceeds has been reported; 


(3) an amendment to Rule 463 to ex- 
empt from the Form SR filing re- 
quirement issuers of securities of- 
fered in connection with certain 
business combination transactions, 
pursuant to employee benefit plans, 
or pursuant to dividend or interest 
reinvestment plans; 


(4) revision of Form SR’s narrative for- 
mat to a standardized short-answer 
format; and 


(5) an amendment to Form SR to in- 
clude a materiality standard in the 
requirement to disclose differences 
between the actual uses of proceeds 
and the uses stated in the prospec- 
tus. 


Originally adopted in 1971,’ Rule 463 and Form 
SR require first-time issuers, absent an exemp- 





' Securities Act Release No. 5141 (April 19, 1971) 
[36 FR 7896]. 
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tion, to file reports with the Commission concern- 
ing the progress of their offerings and the use of 

proceeds therefrom. In addition to eliciting infor- 
@::::: for investors and the marketplace, Rule 
463 and Form SR are intended to permit the Com- 
mission to monitor the compliance of first-time is- 
suers with the prospectus delivery and updating 
requirements of Sections 4(3)2 and 10(a)(3)3 of 
the Securities Act. 


On October 23, 1980, the Commission proposed 
for comment? the first substantial revisions of Rule 
463 and Form SR since 1971.5 Rule 463 was pro- 
posed to be amended: to extend the filing require- 
ment to offerings by issuers through direct distri- 
butions and by best efforts underwritings; to 
eliminate the current exemption for public utility 
companies and to add three new exemptions to 
the filing requirement;® to reduce the number of 
reports on Form SR required to be filed; and to 
clairfy the time at which reports on Form SR must 





2 Section 4(3) provides that dealers effecting 
transactions in a security registered for the first 
time under the Securities Act must deliver a pro- 
spectus to prospective customers during the 
ninety-day period following the commencement of 
the offering. 


3 Section 10(a)(3) provides that if a prospectus is 
used more than nine months after the effective 
date of the registration statement the information 
contained therein must be no more than sixteen 
months old. 


4 Securities Act Release No. 6251 (October 23, 
1980) [45 FR 71811] (the “1980 Release’). 


5 Rule 463 had previously been amended in one 
minor respect to make clear that a report on Form 
SR should be filed at the office of the Commission 
where the registration statement was filed. Securi- 
ties Act Release No. 6049 (April 3, 1979) [44 
FR 21562]. 


6 The proposed exemptions were for securities is- 
sued in connection with a business combination 
under paragraph (a) of Securities Act Rule 145, 
pursuant to an employee benefit plan, or pursuant 


& to a dividend reinvestment plan. 
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be filed. Form SR was proposed to be amended: 
to change its narrative format to a standardized 
short-answer format easily digested by a data 
processing system; to obtain more detailed infor- 
mation from issuers regarding their offering ex- 
penses and use of proceeds; to obtain certain 
identifying and market information from issuers; 
and to include a materiality standard in connection 
with the requirement to disclose differences be- 
tween the actual uses of proceeds and the uses 
set forth in the prospectus. The proposals were 
designed to provide investors and the Commission 
with information concerning offerings pursuant to a 
direct distribution or by a best efforts underwriting, 
in addition to those by first-time issuers. 


The Commission received five comment letters on 
the proposals.’ The commendators generally sup- 
ported the proposals that were designed to simpli- 
fy the reporting procedures, such as the change to 
a short-answer format. While certain commenta- 
tors supported the application of Form SR to first- 
time issuers, the majority opposed any increase in 
the Form SR reporting burdens, particularly the 
proposed extension of the filing requirement to di- 
rect distributions and best efforts offerings. 


Based on the Commission's reconsideration of the 
proposals in light of the views expressed by the 
commentators, the adopted amendments differ 
from the proposal but do not constitute significant 
changes in the current regulation. Thus, the Com- 
mission is not extending the application of Form 
SR to direct distributions or best efforts offerings, 
as proposed, nor is it substantially expanding the 
disclosures required concerning offering expenses 
and the use of proceeds, as proposed. In this re- 
gard, the Commission affirms the need for first- 
time issuers to provide the disclosures required by 
Form SR to investors and the Commission. 


This release contains a synopsis of the amend- 
ments which is intended to assist in a better un- 
derstanding of the Commission’s actions. Atten- 
tion is directed, however, to the text of the rule and 





7 The five commentators may be categorized as 
follows: law firms and associations (2); corpora- 
tions (2); and individuals (1). Copies of the com- 
ment letters are available for public inspection and 
copying at the Commission’s Public Reference 
Room (File No. S7-860). 


SEC DOCKET/831 








form for a more complete understanding of the 
amendments. 


|. Synopsis 
A. Amendments to Rule 463 
1. Applicability 


While existing Rule 463, and the adopted amend- 
ments, require only first-time issuers to file reports 
on Form SR, the proposal would have extended 
the filing requirement to issuers of securities of- 
fered pursuant to direct distributions or best efforts 
underwritings. The 1980 Release stated that the 
purpose of the proposed extension was to facili- 
tate the determination of whether an issuer of se- 
curities offered pursuant to a direct distribution or 
by a best efforts underwriting is complying with the 
prospectus delivery and updating requirements of 
the Securities Act and to provide additional infor- 
mation to investors and the Commission concern- 
ing direct distributions and best efforts offerings. 


The proposed extension, which received more 
comment than any other proposal, was not fa- 
vored by the commentators. One stated that the 
Commission has not shown that problems of non- 
compliance with prospectus delivery and updating 
requirements have arisen in connection with direct 
distributions and best efforts offerings to warrant 
an extension of the Form SR filing requirement to 
those offerings. Another stated that the extension 
of the filing requirement to such offerings as 
“shelf” registrations by seasoned issuers would 
result in minimal improvement in the quality of dis- 
closure. The commentators generally, however, 
did not object to the use of Form SR to elicit infor- 
mation from first-time issuers regarding the prog- 
ress of their offerings or their use of proceeds. 
Two commentators strongly supported the Form 
SR reporting requirement for regulating the new 
issuer market and for having a prophylactic effect 
on new issuers with respect to the use of pro- 
ceeds. 


The Commission believes that it is both necessary 
and appropriate for the protection of investors that 
first-time issuers provide the information required 
by amended Form SR. In its Report of Special 
Study of Securities Markets, the Commission rec- 
ognized that there are special characteristics and 
risks associated with first-time offerings and that 
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the disclosure process should be especially re- 
fined and adapted in connection with such offer- 
ings.® In the case of first-time offerings, the use by 
an issuer of the proceeds of the offering may well 
determine the nature of the business, so that the 
use of proceeds for a purpose other than that stat- 
ed in the prospectus is apt to be of substantial im- 
portance to investors. 


Furthermore, the Commission believes that it is 
not necessary to extend the Form SR filing re- 
quirement beyond its current application to first- 
time issuers. An extension of the filing requirement 
to direct distributions and best efforts offerings 
would substantially increase the number of issuers 
required to file reports on Form SR. In view of the 
comments received, it is not clear at this time that 
the benefits that would be derived from such an 
extension outweigh the additional reporting bur- 
dens that would be imposed on issuers. Accord- 
ingly, the Commission is not amending Rule 463 
to require issuers of securities sold pursuant to di- 
rect distributions or best effort underwritings to file 
reports on Form SR. 


In the 1980 Release, the Commission also pro- 
posed to extend the Form SR filing requirement by 
eliminating the current exemption for any public 
utility company and public utility holding company 
required to file reports with any state or federal au- 
thority. At the same time, however, the Commis- 
sion proposed to add three new exemptions for 
securities issued in connection with a business 
combination as described in Rule 145(a) (17 CFR 
230.145(a)) under the Securities Act; pursuant to 
an employee benefit plan; and pursuant to a divi- 
dend reinvestment plan. In light of the degree of 
state regulation over public utility companies’ uses 
of proceeds and the Commission’s determination 
to limit the application of the Form SR filing re- 
quirement as much as practicable consistent with 
the public interest, the Commission is retaining the 
exemption from Rule 463 for public utility com- 
panies. Moreover, the Commission is adopting the 
three additional exemptions. The exemption for 
dividend reinvestment plans has been revised, 
however, to include interest reinvestment plans, 





8 Report of the Special Study of Securities Mar- 
kets of the Securities and Exchange Commission, 
H.R. Doc. No. 95, 88th Cong., 1st Sess., Part 1, at 
487-559 (1963). 
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which are substantially similar in nature. All ex- 


emptions are contained in paragraph (d) of the 
rule. 


Finally, the Commission proposed to amend Rule 
463 to clarify the application of the Form SR filing 
requirement to certain successor issuers. Al- 
though the one commentator expressing views on 
this issue supported the Commission’s intent to 
clairfy the matter, that commentator suggested 
changes to avoid any implication that a successor 
to a seasoned issuer (an issuer that has had one 
or more registered offerings and thus is not sub- 
ject to the Form SR filing requirement) would be 
required to file reports on Form SR with respect to 
its first effective registration statement after the 
succession. 


The Commission agrees that successor issuers to 
seasoned issuers should not be subject to the 
Form SR filing requirement. The proposed clarifi- 
cation of the term was intended to ensure that, 
where a first-time issuer that is required to file re- 
ports on Form SR is succeeded by another issuer 
before a final report has been filed, investors and 
the Commission should continue to receive mean- 
ingful information concerning the offering and use 
of proceeds with respect to the predecessor's ef- 
fective registration statement. In such a situation, 
the successor issuer should assume responsibility 
to file any report(s) on Form SR that remain to be 
filed in connection with the registration statement 
when such reports are due. 


To clarify the applicability of the Form SR filing re- 
quirement to an issuer that succeeds to another is- 
suer while that other issuer is engaged in distribu- 
ting its first offering or has not yet applied all of the 
proceeds of such offering, Rule 463(a) has been 
amended to require that a successor issuer file re- 
ports on Form SR with respect to the first effective 
registration statement of its predecessor issuer. 
Paragraph (b) of Rule 463 has been added to 
state that a successor issuer is required to file re- 
ports on Form SR only to the extent that filings on 
Form SR are required with respect to the first ef- 
fective registration statement of the predecessor 
issuer. 


A related addition was made in Rule 463(d) to 
make clear that an issuer that has succeeded to a 
seasoned issuer is not required to file reports on 
Form SR with respect to any effective registration 
statement subsequent to the succession. More 
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specifically, Rule 463(d)(2) will exempt registration 
statements for securities to be offered by an issuer 
which, pursuant to a business combination de- 
scribed in Rule 145(a) under the Securities Act, 
has succeeded to another issuer that, prior to such 
business combination, had a registration state- 
ment declared effective under the Securities Act 
and, on the date of such business combination, 
was not subject to the requirements of paragraph 
(a) of Rule 463 to file reports on Form SR. 


2. Filing procedures 


Currently, Rule 463 requires that Form SR be filed 
within 10 days after the end of the first three- 
month period following the effective date of the 
registration statement and within 10 days after the 
end of each successive six-month period, with a fi- 
nal report being filed within 10 days after ‘““comple- 
tion or termination of the offering and application 
of the proceeds therefrom.”? The 1980 Release 
proposed to amend Rule 463 to require an initial 
report on Form SR within 30 days after the date 
that is six months after the effective date of the 
registration statement (if the offering has not yet 
terminated), a report within 30 days after the ter- 
mination of the offering (“termination” being de- 
fined to mean the date on which securities cease 
to be offered for sale) and within 30 days after the 
application of the proceeds, if that occurs subse- 
quent to the termination of the offering (‘“applica- 
tion” being defined not to include the temporary in- 
vestment of proceeds pending final application). 
The proposals were intended to minimize reporting 
burdens on issuers, particularly in view of the pro- 
posed extension of the Form SR filing requirement 
to direct distributions and best efforts underwrit- 
ings. They were also intended to clarify the time at 
which reports on Form SR must be filed in the 
case of an offering that terminated prior to the ap- 
plication of proceeds are deemed to be applied. In 
connection with these proposals, the 1980 Re- 
lease specifically requested comment on whether 
the existing filing procedures should be retained. 


Commentators did not object to the existing filing 
requirements nor did they express much support 





29 Form SR includes an instruction to the effect that 
a registrant shall continue to file reports on Form 
SR as long as the offering proceeds have only 
been temporarily invested and not applied to their 
ultimate use. 
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for the proposed amendments. One commentator 
specifically objected to reducing the number of re- 
ports required to be filed by first-time issuers 
stating that, although reduction of filing burdens is 
normally desirable, it need not be given priority in 
the case of first-time issuers, as there is need of 
special care in introducing such issuers into the 
responsibilities of the federal disclosure system.'° 


On the basis of the comments received, it does 
not appear that the filing requirement is overly bur- 
densome on first time issuers. Moreover, as com- 
mentators indicated, the existing Form SR report- 
ing system has worked well to make disclosure 
available to investors and the Commission and to 
prevent abuses in connection with first-time offer- 
ings. In view of this, and since the application of 
Rule 463 is not being expanded, the Commission 
has determined to retain the current filing proce- 
dures. 


The Commission believes, however, that the ex- 
isting filing procedures need certain clarification. 
Rule 463 requires an issuer to file a final report af- 
ter the application of the proceeds received from 
the offering, in order that investors and the Com- 
mission may evaluate whether the proceeds were 
used for substantially the same purposes as stat- 
ed in the prospectus. By requiring, however, that a 
final report on Form SR be filed ‘‘at completion or 
termination of the offering and application of the 
proceeds therefrom,”’ Rule 463 may not make 
clear an issuer's continuing reporting obligation 
where its offering has terminated but the proceeds 
have not yet been finally applied. Similarly, an is- 
suer may be confused under Rule 463 as to its fi- 
nal reporting obligation where its offering has ter- 
minated but there are no offering proceeds or the 
offering proceeds have laready been applied. 


To remedy these interpretive problems, the Com- 
mission is amending paragraph (a) of Rule 463 to 
require an issuer to file a final report on Form SR 
within 10 days after the termination of the offering, 
whichever is later. Thus, the date on which the of- 
fering terminated will be the trigger for the final fil- 
ing requirement only in those situations where an 





'0 The Form SR filing procedures are substantially 
similar to those in effect in connection with Forms 
242 (17 CFR 239.242) and 4(6) (17 CFR 239.246) 
under the Securities Act. 


834/SEC DOCKET 


offering terminates without any offering proceeds 
to be applied, or where the proceeds from the of- 
fering were applied before the offering terminated! 
Definitions of the terms “application” and “offering 
proceeds” are also included in paragraph (c) of 
Rule 463. The term “application” would not jn- 
clude the temporary investment of proceeds prior 
to their final application and the term “offering pro- 
ceeds” would exclude any amounts received for 
the accounts of selling security holders. The term 
“termination” has not been included in Rule 463(c) 
since the term is generally understood to mean the 
date on which the securities cease to be offered 
for sale." 


The Commission has adopted one other amend- 
ment to the filing procedures that is designed to 
clarify those procedures. As proposed in the 1980 
Release, Rule 463(a) is amended to require that 
copies of the report on Form SR be filed at the 
same office of the Commission where the registra- 
tion statement to which the report relates was 
filed. 


B. Amendments to Form SR 
1. Short-answer format 


The 1980 Release proposed to change the current 
narrative format of Form SR to a standardized 
short-answer format. The proposal was intended 
to make it possible for data reported on Form SR 
to be digested by a data processing system, there- 
by enhancing the usefulness of Form SR to inves- 
tors and the Commission. Commentators support- 
ed the proposal for the reasons that it would 
simplify reporting on Form SR and would minimize 





11 It should be noted that, if the Commission 
adopts proposed Rule 462A, which would permit 
registration of securities to be sold on a delayed or 
continuous basis (i.e., a “shelf” registration) under 
certain conditions (Securities Act Release No. 
6334 (August 6, (1981) [46 FR 42001]), the Form 
SR filing requirement would be applicable to any 
shelf registration that is the first effective 
registratin statement of the issuer. If Rule 462A is 
adopted, as proposed or in a revised form, the 
Commission may consider at that time whether 
any of the filing requirements of Rule 463, particu- 
larly the requirement to file successive six-month 
reports, should be changed for shelf registrations. 
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burdens on the Commission's staff without de- 
creasing the level of regulatory oversight or signifi- 
cantly increasing burdens on issuers. To enhance 
the usefulness of investor and the Commission of 
the information provided on Form SR, Form SR is 
being amended from a narrative format to a stand- 
ardized short-answer format. 


2. Instructions 


In connection with the proposal to change Form 
SR to a standardized short-answer format, the 
1980 Release included two proposed instructions 
dealing with the method of entering information on 
the form and the preparation of a report by a suc- 
cessor issuer. Designed to assist issuers in the 
preparation and filing of reports on Form SR, 
these instructions are adopted essentially as pro- 
posed. 


To further assist issuers in the preparation of re- 
ports, three additional instructions have been 
adopted. The first directs issuers to refer to Rule 
463 and, in addition, to Rules 405 (17 CFR 
230.405) and 409 (17 CFR 230.409) under the Se- 
curities Act regarding definitions of terms used in 
the form and information unknown or not reasona- 
bly available, respectively. Just as Rules 405 and 
409 provide guidance to issuers in the preparation 
of registration statements for the offering of secu- 
rities under the Securities Act, they are appropri- 
ate sources of guidance for the preparation of re- 
ports on Form SR. The second instruction makes 
clear that there is no need for an issuer to report 
information, other than identifying information, in 
subsequent reports if the information has not 
changed from the previous Form SR filed. Finally, 
the third instruction would indicate where, and how 
many copies of, Form SR should be filed. 


3. Expenses and Use of Proceeds 


The disclosure requirements concerning expenses 
and use of proceeds are central to Form SR, as 
the form’s primary purpose is to enable investors 
and the Commission to track the expenses and 
use of proceeds stated in the prospectus, through 
the offering, to the actual uses of the offering pro- 
ceeds. Currently, the issuer provides this informa- 
tion through a reasonably itemized list of the uses 
made of its proceeds from the sale of securities, 
with certain expenses and purposes stated sepa- 
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rately,12 and payments to affiliates’ stated sepa- 
rately from payments to others. Form SR also con- 
tains requirements to disclose the nature and 
terms of any temporary investments and to dis- 
close the existence of, and reasons for, any differ- 
ence between the actual uses of proceeds and the 
uses Stated in the prospectus. 


The 1980 Release proposed to amend the disclo- 
sure requirements to obtain more detailed infor- 
mation concerning expenses and the use of pro- 
ceeds, and to include general partners of the 
issuer among the persons to whom payments 
must be separately stated. The proposal would 
also have required an explanation of only material 
differences between the use of proceeds de- 
scribed in the prospectus and the actual use of 
proceeds. The amendments to Form SR substan- 
tially retain the existing disclosure requirements, 
include general partners of the issuer among 
those affiliates to whom payments must be sepa- 
rately stated, and include a materiality standard in 
disclosure of differences in the use of proceeds. 


The change to a short-answer format of necessity 
requires an enumeration of expenses and uses of 
proceeds. The Commission is amending the re- 
quirements relating to disclosure of these items to 
contain enumerated categories, analogizing the 
new requirements to existing requirements to the 
extent practicable.'* In the case of expenses, 
amended Form SR lists those expenses that are 





12 Form SR requires separate disclosure of sepa- 
rate payments to directors and officers of the issu- 
er and their associates, persons owning 10 per- 
cent or more of any class of equity securities of 
the registrant and affiliates of the registrant. 


13 Specifically, Form SR requires separate disclo- 
sure of underwriting discounts and commissions, 
finders’ fees, expenses paid to or for the under- 
writers, other expenses paid to date, and other 
purposes for which the lesser of $50,000 or 5% of 
the total proceeds has been used. 


14 In this regard, the Commission is not revising 
the disclosure items, as proposed in the 1980 Re- 
lease, to require substantially more detailed infor- 
mation regarding expenses and the use of pro- 
ceeds than that currently required by Form SR. 
Based on commentators’ objections to these pro- 
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currently required to be stated separately. With re- 
spect to the uses of proceeds, the amended form 
enumerates those purposes that are normally con- 
tained in registration statements or are currently 
required by Form SR, such as construction of 
plant, building, or facilities, acquisition of other 
businesses, working captial, and temporary in- 
vestments. Like the current form, amended Form 
SR instructs the issuer to enumerate each pur- 
pose for which 5 percent of its total offering pro- 
ceeds or $50,000, whichever is less, has been 
used. Thus, an issuer reporting on amended Form 
SR would indicate the amounts used for the spe- 
cific categories of expenses and uses of proceeds 
enumerated. The amended Form SR makes clear, 
however, that amounts should not be stated as 
having been applied to “working capital” where a 
more specific category applies. 


In addition, the Commission is making two revi- 
sions in the disclosure requirements relating to ex- 
penses and use of proceeds designed to decrease 
reporting burdens without reducing the quality of 
reports on Form SR. First, the requirement that the 
issuer disclose any difference between the actual 
uses of proceeds and the uses described in the 
prospectus has been amended to require that the 
issuer indicate only whether the uses of proceeds 
represent a material change from those disclosed 
in the prospectus and, if so, to explain briefly the 
reasons for such material change.'> This change 
was proposed in the 1980 Release and was not 
objected to by commentators. Second, an issuer 
may provide an estimate of any expense or 
amount applied to a particular purpose if the actu- 
al amount is not known.'® Where an estimated, 


rather than an actual, amount is provided, the is- 
suer is required to so indicate by checking a box 
on the form.'7” 


4. Other disclosure requirements 


Currently, Form SR requires, in addition to infor- 
mation on expenses and the use of proceeds, in- 
formation concerning the names of the managing 
underwriters, if any, and information concerning 
the progress of the offering.'* The Commission’s 
proposal that these items be put into a short- 
answer format resulted in the proposed consoli- 
dated or separation of certain items. In addition, 
the 1980 Release proposed to revise the disclo- 
sure requirements of Form SR to require certain 
identifying information (e.g., the issuer's CUSIP 
number and Standard Industrial Classification 
number), market information (e.g., the market on 
which the securities are traded), and additional in- 
formation concerning the progress of the offering 
(e.g., the total amount of securities sold, but not 
delivered, as of the most recent practicable date) 
currently not required by the Form. 


Consistent with its determination to essentially re- 
tain the existing Form SR disclosure system and 
not to substantially change the applicability, filing 
procedures, or disclosure requirements as to ex- 
penses and use of proceeds, amended Form SR 
includes, for the most part, only the proposed 
short-answer disclosure items that are analogous 
to the existing disclosure items in Form SR. Cer- 
tain requirements were revised to clarify their ap- 
plication in the case of a registration statement 





FOOTNOTE—Continued 
posals, the Commission believes that an enumer- 
ation more detailed than that provided in the pro- 
spectus is not necessary. 


15 It should be noted that the Commission recently 
proposed to modify the definition of the term “ma- 
terial” contained in Rule 405 to bring that defini- 
tion into conformance with the Supreme Court's 
decision in TSC Industries, Inc. v. Northway, Inc., 
426 U.S. 438 (1976) and with subsequent case 
law. Securities Act Release No. 6333 (August 6, 
1981) [46 FR 41971]. 


16 In this regard, the appropriate standard of 
knowledge is whether the expense or amount ap- 
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plied to a particular purpose is known to the issu- 
er, not whether it is known to the individual signing 
the report. 


17 This requirement is derived from Forms 242 and 
4(6). 


18 Specifically, Form SR requires information con- 
cerning the date the offering commenced or, if it 
has not commenced, the reasons why; the date 
the offering was completed and, if the offering ter- 
minated prior to completion, the reasons why; the 
amount of securities registered, sold and still be- 
ing offered; and the total amount received from the 
public from the sale of securities for the account of 
the registrant. 
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pursuant to which more than one class of securi- 
ties is being offered or pursuant to which securi- 
ties are being offered for the accounts of selling 
security holders as well as for the issuer. 


The Commission is not amending Form SR to re- 
quire additional identifying and market information 
with the exception of the effective date of, and file 
number assiged to, the registration statement and 
the issuer's CUSIP number, if such a number has 
been assigned. In addition, Form SR is not being 
amended to require disclosure of the amount of 
securities sold, but not delivered, as of the most 
recent practicable date. Identifying and market in- 
formation can be obtained, if necessary, from 
various sources without substantial difficulty. Infor- 
mation concerning the amount of securities sold 
but not delivered, while possibly helpful to the 
Commission in monitoring first-time filings, might 
not be readily available to issuers without incurring 
undue expense. Accordingly, the Commission 
does not believe that it is necessary to impose ad- 
ditional burdens on issuers to provide such infor- 
mation. 


Il. Statutory Authority 


These amendments are being adopted pursuant to 
Section 19(a) of the Securities Act, 15 U.S.C. 
77s(a). 


Ill. Text of Rule and Form 


In accordance with the foregoing, the Commission 
is amending Title 17, Chapter Il, of the Code of 
Federal Regulations as follows: 


PART 230-GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


REGULATION C: REGISTRATION 
1. Section 230.463 is revised to read as follows: 


§230.463 Report of offering of securities and use 
of proceeds therefrom. 


(a) Except as hereinafter provided in this section, 
within 10 days after the end of the first three- 
month period following the effective date of the 
first registration statement filed under the Act by 
an issuer, and within 10 days after the end of each 
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six-month period following such three-month peri- 
od, the issuer or successor issuer shall file with 
the Commission four copies of a report on Form 
SR (§239.61 of this chapter) containing the infor- 
mation required by that form. A final report shall 
be filed within 10 days after the later of (1) the ap- 
plication of the offering proceeds or (2) the termi- 
nation of the offering. A report on Form SR shall 
be filed at the same office of the Commission 


where the registration statement to which it relates 
was filed. 


(b) A successor issuer shall comply with para- 
graph (a) of this section only to the extent that fil- 
ings on Form SR are required with respect to the 
first effective registration statement of the prede- 
cessor issuer. 


(c) For purposes of this section: 


(1) The term “offering proceeds” shall 
not include any amount(s) received 
for the account(s) of any selling se- 
curity holder(s). 


(2) The term “application” shall not in- 
clude the temporary investment of 
proceeds by the issuer pending final 
application. 


(d) This section shall not apply to any effective 
registration statement for securities to be issued: 


(1) In a business combination described 
in Rule 145(a) (§230.145(a)); 


(2) By an issuer which pursuant to a 
business combination described in 
Rule 145(a) has succeeded to an- 
other issuer that prior to such busi- 
ness combination had a registration 
statement become effective under 
the Act and on the date of such busi- 
ness combination was not subject to 
paragraph (a) of this section; 


(3) Pursuant to an employee benefit 
plan; 


(4) Pursuant to a dividend or interest re- 
investment plan; 
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(5) As American depository receipts for to file reports with any State or Fed- 
foreign securities; eral authority. 


(6) By any investment company regis- PART 239—FORMS PRESCRIBED UNDER THE ® 
tered under the Investment Compa- SECURITIES ACT OF 1933 
ny Act of 1940; or 
Subpart A. Forms for Registration Statements 
(7) By any public utility company or pub- 
lic utility holding company required 2. By revising §239.61 to read as follows: 


§239.61 Form SR, Report of sales of securities and use of 
proceeds therefrom. < 


U. S. SECURITIES AND EXCHANGE COMMISSION ¢c. 
Washington, D.C. 20549 ©c #/¥ %) 


REPORT OF SALES OF SECURITIES AND USE OF PROCEEDS THEREFROM 


For period ending Mo_ Day Year 
LAALLI“EL / 


Indicate whether the report is 





an initial report / 7, an amendment /_/, or a final report / Fs 


If the report is an amendment, indicate the number of such amendment / 7. 


GENERAJL INSTRUCTIONS : 2 


A. The report shall be filed in accordance with the provisions 
of Rule 463 (17 CFR 239.463). The provisions of Rule 405 (17 CFR 230.405) 
regarding definitions of terms and Rule 409 (17 CFR 239.409) regarding 
information unknown or not reasonably available are applicable to the report. 
B. Answer each item in the box(es) or space provided. If additional 
space is required for any response, continue the response on the attached 
sheet. Where the number of boxes provided exceeds the number required 
for the response, enter zero(es) in any unnecessary box(es) to the left 
of the response. For example, if the date August 1, 1981 is to be 


Mo Day Year 
entered into the boxes provided, the entry should appear as /0/8//0/1//8/1)/ 








C. If the report is being filed by a successor issuer, answer each . 
item with respect to the successor issuer. 2 
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D. If the issuer is required to file any report(s) on this form sub- 


sequent to its initial filing thereon, each subsequent filing shall be deemed 
to be an amendment to the initial filing. Do not report in any amendment 
on this form any response to Items 3-12 unless the response reported on 
the most recent prior filing has changed. 
E. No fee is required to be paid in connection with the filing of 
the report. 
F. File four copies of the report at the office of the Commission 
where the registration statement was filed. At least one copy shall be 
manually signed; the other three copies may bear typed or printed signatures. 


l. (a) State the name of the issuer or successor issuer filing the report. 














If a successor issuer is filing the report with respect to the 
registration statement of its predecessor, state the name of 


such predecessor issuer. 














Indicate the effective date of the registration 


Statement for which this form is filed. Mo Day Yr 


fa Lo 
Provide the SEC file number assigned to the 


registration statement. £2] «- FFT Ft 7 
If the issuer has been assigned a CUSIP number, specify the 

















first six (6) digits. Pel hae ae age ae a | 





Has the offering commenced? Yes No 


eal bacad 








If yes, indicate the date the offering commenced. 


Mo Day_ Year 
_ LLILLILL/ 
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Did the offering terminate before any securities were sold? Yes No 
Te 


RE YOG, WIN Bey sw tt tte we te ee 


Note: If the offering terminated before any securities were sold, 

see Rule 477 under Regulation C (17 CFR 239.477) regarding withdrawal 

of the registration statement. 

Instruction: If the answer to Item 4 is "yes," do not answer Items 5-12. 


Did the offering terminate prior to the sale of all securities 


registered? Yes No 


bar tae 
If yes, explain briefly.... 








Furnish the name(s) of the managing underwriters, 





(01) 





(02) 





(03) 





(04) 











(a) Indicate the title and code of each class of securities registered 


and, where a class of convertible securities is being registered, 
indicate the title and code of any class of securities into which 


such securities may be converted. 
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Title of security 





(01) 





(02) 





(03) 





(04) 














Instruction: Select the appropriate code for each class of securities 
registered. Debt — DE; Convertible Debt — CD; Equity -EQ; Limited 
Partnership Interest — LP; Other (e.g., investment contracts, warrants, 
rights, and options) — OT. 
(b) Describe briefly any class of securities categorized 

a eee” «6 a te the 6 a oO we we Abbe 6 eke tele 
Indicate on the following table the amount and aggregate offering price 
of securities registered and sold to date for the account of the issuer 


and for the acccunt(s) of any selling security holder(s). 
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State, if known, or furnish a reasonable estimate of, the amount of 
expenses incurred for the issuer's account in connection with the 
issuance and distribution of the securities registered for each 


category listed below. Place an "X" in the box to the left 


of any amount given that is an estimate. 


Direct or indirect payments to Direct or indirect 
directors, officers, general payments to others 
partners of the issuer or their 

associates; to persons owning 

ten percent or more of any class 

of equity securities of the 

issuer; and to affiliates of the 

issuer 


(A) 





Underwriting 
discounts and 
commissions 2 $ 





Finders' Fees 


7 





Expenses paid 
to or for under- 
writers | oe 





(04) Other expenses = = 





| 
(05) Total Expenses Ts ae 

















Instruction: Campute all amounts from the effective date of the 
registration statement to the ending date of the reporting period 
for this report. 2. Round all amounts to the nearest dollar. 


10. Indicate the net offering proceeds to the issuer after the total. 





expenses in Item 9 above. $ 








ll. State, if known, or furnish a reasonable estimate of, the amount of net 
offering proceeds to the issuer used for each of the purposes listed 
below. Do not include any amount in "working capital" to which a more 


specific category is applicable. Place an "X" in the box to the left 
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of any amount given that is an estimate. 


Direct or indirect pay- Direct or indirect 
ments to directors, officers, payments to others 
general partners of the 

issuer or their associates; 

to persons owning ten percent 

Or more of any class of equity 

securities of the issuer; and 

to affiliates of the issuer 


(A) 





Construction of plant, 
building and facilities 





Purchase and installa- 
tion of machinery and 
equipment 





Purchase of real estate 





Acquisition of other 
businesses 





Repayment of indebted- 
ness 





(06) Working capital 

















Temocrary investment (specify) 





(07) 





(08) 





(09) 











(10) 











Other (specify) 
(11) 
(12) 
(13) 
(14) 
(15) 


(16) 
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Instructions: 1. Specify under “other purposes” any purpose for which 5 
percent of the issuer's total offering proceeds or $50,000, whichever is less, 
has been used. 2. Compute all amounts from the effective date of the regis- 
tretion statement to the ending date of the reporting period for this report. 
report. 3. Round all amounts to the nearest dollar. 

12. Do the use(s) of proceeds in Item 11 represent a material change in the 


use(s) of proceeds described in the prospectus?: Yes No 


Tf yes, explain briefly ° : e e s e ® s ao °° 3 2 e e e e 7 o e eo i 


SIGNATURE 
Pursuant to the requirements of Rule 463 under the Securities Act 


of 1933, has caused this report to be signed on its behalf 
by the undersigned thereunto duly authorized. 





Issuer 


By 
(Date) (Signature) 








Instruction: The report shall be signed by an executive officer, general 
partner or counsel of the issuer or by any other duly authorized person. 
The name and any title of the person who signs the report shall be typed or 
printed beneath his/her signature. 

ATTENTION: Intentional misstatements or amissions of facts constitute 


Federal criminal violations (See 18 U.S.C. 1001). 
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Form SR Continuation Sheet 


Item of Form 





Response 


(Sec. 19(a), 48 Stat. 85; Sec. 209, 48 Stat. 908; 15 U.S.C. 77s(a)] 


By the Cammission. 


SECURITIES ACT OF 1933 
Release No. 6347/Sept. 24, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release 1816/Sept 24, 1981 


Primary Offerings by Multinational Banks 


ACTION: Final rules. 


SUMMARY: The Commission is amending three 
virtually identical exemptive regulations for pri- 
mary distribution of securities issued by the Inter- 
national Bank for Reconstruction and Develop- 
ment, the Inter-American Development Bank, and 
the Asian Development Bank. The amendments 
permit these banks to sell their securities immedi- 
ately upon filing certain information with the Com- 
mission instead of waiting a period of seven days. 
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George A. Fitzsimmons, 
Secretary 


EFFECTIVE DATE: Immediately upon publication 
in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Carl 
T. Bodolus (202) 272-3246, or Ronald Adee (202) 
272-3250, Office of International Corporate Fi- 
nance, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTAL INFORMATION: On June 25, 
1981, there was published in the FEDERAL REG- 
ISTER (46 FR 32879) a notice of proposed 
rulemaking relating to the sale of securities issued 
by the International Bank for Reconstruction and 
Development, the Inter-American Development 
Bank, and the Asian Development Bank. Interest- 
ed parties were given the opportunity to submit 
comments until July 24, 1981. 
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No unfavorable comments have been received, 
and the proposed amendments are hereby adopt- 
ed without change and are set forth below. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PART 285—RULES AND REGULATIONS PUR- 
SUANT TO SECTION 15(A) OF THE BRETTON 
WOODS AGREEMENTS ACT 


PART 286—GENERAL RULES AND REGULA- 
TIONS PURSUANT TO SECTION 11(A) OF THE 
INTER-AMERICAN DEVELOPMENT BANK ACT 


PART 287—GENERAL RULES AND REGULA- 
TIONS PURSUANT TO SECTION 11(A) OF THE 
ASIAN DEVELOPMENT BANK ACT 


Accordingly, 17 CFR 285.3,286.3, and 287.3 are 
revised to read as follows: 


§—.3 Report with respect to proposed distribution 
of primary obligations. 


The Bank shall file with the Commission, on or 
prior to the date on which it sells any of its primary 
obligations in connection with a distribution of 
such obligations in the United States, a report con- 
taining the information and documents specified in 
Schedule A below. The term “sell” as used in this 
section and in Schedule A means the making of a 
completed sale or a firm commitment to sell. 


Authority 


These amendments are pursuant to Section 15(a) 
of the Bretton Woods Agreements Act, Section 
11(a) of the Inter-American Development Bank 
Act, Section 11(a) of the Asian Development Bank 
Act and Section 19(a) of the Securities Act of 
1933. 


[Sec. 15(a), 63 Stat. 298, 22 U.S.C. 286k-1(a); 
Sec. 11(a), 73 Stat. 301, 22 U.S.C. 283h(a); Sec. 
11(a), 80 Stat. 73, 22 U.S.C. 285h(a); Sec. 19(a), 
48 Stat. 85, 15 U.S.C. 77s(a)] 
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SECURITIES ACT OF 1933 
Release No. 6348/Sept. 24, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18117/Sept. 24, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 22203/Sept. 24, 1981 


ACCOUNTING SERVICES RELEASE 
Release No. 298/Sept. 24, 1981 


17 CFR 210 


Revision of Property, Plant and Equipment Disclo- 
sure Requirements 


ACTION: Final rules. 


SUMMARY: The Commission announces the 
adoption of amendments to the disclosure require- 
ments for the detailed property, plant and equip- 
ment schedule and the related schedule of accu- 
mulated depreciation, depletion and amortization 
[Schedules V and VI]. The amendments limit the 
presentation of these schedules to instances 
where property, plant and equipment is at a high 
level of significance, and clarify the existing rules 
to make it explicit that the schedules, when re- 
quired, shall be included for each year for which 
an income statement is presented. 


EFFECTIVE DATE: Upon publication in the Fed- 
eral Register. 


FOR FURTHER INFORMATION CONTACT: 
Eugene W. Green (202-272-2130), M. Elizabeth 
Rader (202-272-2133), or LeGrand C. Kirby 
(202-272-2050), Office of the Chief Accountant, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On February 
25, 1981, the Commission published Securities 
Act Release No. 33-6293 [46 FR 15278] in which 
it proposed amendments to (1) liberalize the per- 
centage tests for exemption from the requirement 
to file Schedules V (Property, Plant, and Equip- 
ment) and VI (Accumulated Depreciation, Deple- 
tion, and Amortization), and (2) modify and expand 
the information content of those schedules. The 
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adopted amendments broaden the proposed ex- 
emption criteria requiring the presentation of 
Schedules V and VI only by those registrants that 
are relatively capital intensive. The proposed 
changes to the form and content of the schedules 
have not been adopted; thus the schedules retain 
their current form. This release discusses the 
background of the proposed amendments, the 
comments received, and the final rules adopted. 


BACKGROUND 


As part of the overall project to consider general 
revisions to Regulation S-X, the Commission in 
January 1980 initially proposed amendments 
which would have revised the schedule require- 
ments in Rules 5-04, 12-06, and 12-07 [17 CFR 
210.5-04, 210.12-06 and 210.12-07] for proper- 
ty, plant and equipment (“PP&E’’) and accumu- 
lated depreciation, depletion and amortization. 
This proposal was later withdrawn for further 
study. A second proposal, published for comment 
in February 1981, would have required the PP&E 
information in Schedules V and VI to be organized 
by business segments and would have modified 
the exemption rules to reduce the number of regis- 
trants required to file the schedules. Disclosures 
of fully depreciated assets still in use and idle ca- 
pacity were retained in the second proposal but 
were required only if significant to the business 
segment to which they related. 


VIEWS OF COMMENTATORS AND FINAL 
RULES 


The revised proposal to expand and significantly 
modify the detail information reported in the 
schedules met with substantial criticism. A majori- 
ty of the repondents strongly opposed expansion 
of the existing requirements and recommended 
that these sections of the proposed amendments 
be withdrawn. Opposition to the proposed disclo- 
sure requirements was generally based on the 
high cost and/or impracticability of accumulating 
the data as well as a lack of demonstrated need 
for the expanded disclosure. Commentators em- 
phasized that they did not maintain property rec- 
ords in this detail on a segment basis, and that 
they would have to incur substantial additional 
costs to develop the necessary systems. Most of 
the commentators estimated that the accumulation 
of data on fully depreciated assets in use and idle 
capacity would be very costly since the informa- 
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tion was not part of the basic property records. 
Further, the identification of fully amortized assets 
in use would often require a physical inventory and 
would be virtually impossible for companies that 
use a composite depreciation method. The com- 
mentators also stated that allocations of jointly 
used facilities often made it unrealistic to track as- 
sets and accumulated depreciation balances by 
segment. Based on these arguments, the Com- 
mission has concluded that the proposed expand- 
ed disclosures would not be a cost-beneficial addi- 
tion to existing segment data. The Commission 
continues to believe that information about idle fa- 
cilities may be important to an analysis of an en- 
terprise. However, generaily accepted accounting 
principles require disclosure of the existence of 
significant idle facilities; and Instruction 1 to Item 2 
(a) of Regulation S-K (Description of Property) 
calls for information on the extent of utilization of 
facilities. In addition, where current year changes 
in idle facilities have a material impact on the re- 
sults of operations, it would also be necessary to 
address such matters in Management's 
Discussion and Analysis of Financial Condition 
and Results of Operations.' 


Most commentators expressed general support for 
the proposed liberalization of the exemption from 
the schedule requirements. Moreover, the Com- 
mission understands that the supplemental PP&E 
disclosures are primarily of benefit to investors 
and potential investors analyzing companies in 
capital intensive industries. Accordingly, the Com- 
mission has concluded that the PP&E schedules 
should be required only of relatively capital inten- 
sive registrants. The Commission is adopting 
amendments to Rule 5-04 of Regulation S-X 
which exempt from presentation of the schedules 
those registrants whose PP&E, net of accumu- 
lated depreciation, depletion and amortization, is 
less than 25 percent of total assets at both the be- 
ginning and end of the latest fiscal year. This 25 
percent test represents a revision of the February 
1981 proposal to allow exclusion if net PP&E is 
less than 10 percent and gross PP&E is less than 
20 percent of total assets. Focusing only on net 
PP&E simplifies the test, and the increase in the 
percentage threshold to 25 percent limits the 
schedule requirements to those registrants that 
are relatively capital intensive. 





‘Item 11 of Regulation S-K. 
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The test is to be applied at both the beginning and 
end of the year in order to offset unusual fluctua- 
tions in total assets. Since the test focuses on the 
latest fiscal year, schedules will not be necessary 
for prior years if not required currently. However, 
the schedules will be required for previous years if 
the schedules are required for the current year. 


The exemption of noncapital intensive entitles 
from the schedule requirements is in furtherance 
of the Commission’s goal to reduce reporting bur- 
dens while maintaining adequate disclosure for 
users. The Commission is also adopting minor 
technical amendments to Rule 5-04 to make it ex- 
plicit that the PP&E schedules are required for 
each year for which an income statement is pres- 
ented. 


REGULATORY FLEXIBILITY CERTIFICATION 


Section 604(a) of the Administrative Procedures 
Act, as amended by the Regulatory Flexibility Act 
(‘Flexibility Act’), generally requires the Commis- 
sion to prepare for final rules a final regulatory 
flexibility analysis which addresses the impact of 
such rulemaking on small entities as defined under 
the Flexibility Act. Section 605 (b) of the Flexibility 
Act, however, specifically exempts from this re- 
quirement any final rule which will not “have a sig- 
nificant economic impact on a substantial number 
of small entities.” The Commission believes that 
the final amendments announced in this release 
will not impose an additional regulatory burden on 
entities subject to the rules. Accordingly, the 
Chairman of the Commission has certified that the 
final amendments will not have a significant im- 
pact on a substantial number of small entities. 


EFFECTIVE DATE 


The amendments shall be effective immediately 
upon publication in the Federal Register. 


TEXT OF AMENDED RULE 


Part 210 of Title 17 CFR Chapter II is amended as 
follows: 


PART 210—FORM AND CONTENT OF AND RE- 
QUIREMENTS FOR FINANCIAL STATEMENTS, 
SECURITIES ACT OF 1933, SECURITIES EX- 
CHANGE ACT OF 1934, PUBLIC UTILITY HOLD- 
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ING COMPANY ACT OF 1935, INVESTMENT 
COMPANY ACT OF 1940, AND ENERGY POLICY 
AND CONSERVATION ACT OF 1975 


1. By revising Schedules V and iv in §210.5-04 to 
read as follows: 


§210.5-04 What schedules are required to be 
filed. 


Schedule V—Property, plant and equipment. The 
schedule prescribed by §210.12—06 shall be filed 
for each period specified in paragraph (a)(2) of 
this section, provided that these schedules may be 
omitted if, at both the beginning and end of the lat- 
est fiscal year, the total of property, plant and 
equipment (caption 13 on the balance sheet) less 
accumulated depreciation, depletion and amorti- 
zation (caption 14 on the balance sheet) is less 
than 25 percent of total assets as shown by the re- 
lated balance sheet. 


Schedule ViI—Accumulated depreciation, deple- 
tion and amortization of property, plant and 
equipment. The schedule prescribed by 
§210.12-07 shall be filed for each period 
specified in paragraph (a)(2) of this section. This 
schedule may be omitted if Schedule V is omitted. 


* * * * * 


These amendments are adopted pursuant to au- 
thority in Sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 
77f, 77g, 77h, 77j, 77s] of the Securities Act of 
1933; Sections 12, 13, 15(d) and 23(a) [15 U.S.C. 
781 78m, 780(d), 78w] of the Securities Exchange 
Act of 1934; and Section 5(b), 14 and 20(a) [15 
U.S.C. 79e, 79n, 79t] of the Public Utility Holding 
Company Act of 1935. Pursuant to Section 
23(a)(2) of the Securities Exchange Act of 1934, 
the Commission has considered the impact of 
these amendments on competition and is not 
aware of any burden that they would impose on 
competition. Inasmuch as the above described 
amendments do not impose any additional re- 
quirements under §210.5-04, the Commission 
finds, for good cause, that the thirty-day notice 
provision specified in the Administrative Proce- 
dure Act [5 U.S.C. 553 (d)] is unnecessary and, 
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accordingly, the amendments shall be effective 
upon publication in the Federal Register. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





REGULATORY FLEXIBILITY ACT 
CERTIFICATION 


|, John S.R. Shad, Chairman of the Securities and 
Exchange Commission, hereby certify, pursuant to 
5 U.S.C. 605(b) that the adoption of amendments 
to the disclosure requirements for the detailed 
schedule of property, piant and equipment and the 
related schedule of accumulated depreciation, de- 
pletion and amortization contained in Securities 
Act Release No. 6348 (September 24, 1981), “Re- 
vision of Property, Plant and Equipment Disclo- 
sure Requirements,” will not have a significant 
economic impact upon any reporting entity and, 
therefore, will not have a significant economic im- 
pact on a substantial number of small entities. The 
reasons for this certification are that the revisions 
should reduce the number of registrants required 
to file the detailed property, plant and equipment 
schedules and will have no effect on the compli- 
ance burden of registrants required to file the 
schedules. 





John S.R. Shad, Chairman 





SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18102/September 18, 1981 


A notice has been issued giving interested per- 
sons until October 9, 1981 to comment on the ap- 
plications of the Boston Stock Exchange, Inc. for 
unlisted trading privileges in four issues which are 
listed and registered on one or more other national 
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securities exchanges and are reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18103/September 18, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY PACIFIC 
STOCK EXCHANGE INC. 


File No. SR-PSE-81-14 


The Pacific Stock Exchange, Inc. (‘‘PSE’’) 
submitted, on September 10, 1981, a proposed 
rule change under Rule 19b-—4 to reduce the hours 
during which the exchange is open for the transac- 
tion of equities business by one hour. The new 
hours are from 7:00 a.m. to 1:30 p.m., Pacific 
Time. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within six- 
ty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such 
rule change if it appears to the Commission that 
such action is necessary or appropriate in the pub- 
lic interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Securi- 
ties Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 21, 1981. Interested persons are in- 
vited to submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-PSE-81-14. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
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relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W. Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18104/September 21, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-81-13) 


National Securities Clearing Corporation 
(“NSCC”) submitted a proposed rule change on 
September 14, 1981, pursuant to Rule 19(b)(4) 
under the Securities Exchange Act, which requires 
members, in NSCC’s discretion, to make addition- 
al contributions to the Clearing fund based on a 
formula NSCC will use to call for additional mark- 
to-the-market payments on certain securities. Un- 
der the proposed rule change, NSCC will calculate 
daily and collect through the Settlement System 
additional contributions to the Clearing Fund from 
Clearing Members carrying long or short positions 
representing more than 10% of the value of their 
total position in securities defined by NSCC as 
“high-risk” and/or “volatile”. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Volume 23, No. 12, October 6, 1981 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 21, 1981. Interested persons are in- 
vited to submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC- 81-13. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18105/September 21, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES 
RULEMAKING BOARD 


File No. SR-MSRB-81-14 


On September 4, 1981, the Municipal Securities 
Rulemaking Board (the “MSRB’”) submitted a pro- 
posed rule change under Rule 19b-4, MSRB rule 
G-33, to prescribe standard methods for calcula- 
ting yields, dollar prices, and accrued interest 
amounts in municipal securities transactions. The 
MSRB has stated that it believes the proposed 
rule change will ensure that customers receive 
precise and consistent information regarding the 
yield and dollar price of their transactions, will 
lessen the likelihood of disputes about these mat- 
ters, and will facilitate the comparison and delivery 
of municipal securities. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 21, 1981. In order to assist the Com- 
mission in determining whether to approve the 
proposed rule change or to institute proceedings 
to determine whether the proposed rule change 
should be disapproved, interested persons are in- 
vited to submit written data, views, and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should fix 
six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. 
SR-MSRB-81-14. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18106/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6344/September 21, 1981 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18107/September 21, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NEW ENGLAND SECU- 
RITIES DEPOSITORY TRUST COMPANY 


(File No. SR-NESDTC-81-3) 


New England Securities Depository Trust Compa- 
ny (“NESDTC”) submitted a proposed rule change 
on September 18, 1981 pursuant to Rule 19b-4 
under the Securities Exchange Act which extends 
its temporary 15% increase in fees from October 
1, 1981 to December 31, 1981. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 21, 1981. Interested persons are in- 
vited to submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submission 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NESDTC-81-3) 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18108/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6345/September 21, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18109/September 21, 1981 


In the Matter of 


CHICAGO BOARD OPTIONS 
EXCHANGE, INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60606 


(SR-CBOE-81-15) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On August 5, 1981, the Chicago Board Options 
Exchange, Incorporated (“CBOE”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (‘Act’) and Rule 19b—4 thereunder, cop- 
ies of a proposed rule change to modify its rules 
applicable to margin for spread positions in GNMA 
options and to clairfy that long GNMA options po- 
sitions have no loan value in a margin account. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
34-18035, August 14, 1981) and by publication in 
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the Federal Register (46 FR 42389, August 20, 
1981). No comments were received with respect 
to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18110/September 21, 1981 


In the Matter of 


CHICAGO BOARD OPTIONS 
EXCHANGE, INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60606 


(SR-CBOE-81-19) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (“Act”), 
notice is hereby given that on September 14, 
1981, the Chicago Board Options Exchange, In- 
corporated (“CBOE”) filed with the Commission 
copies of a proposed rule change to establish an 
Interest Rate Options Committee and to specify 
the procedures for recording interest rate options 
transaction information. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
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mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-CBOE-81-19. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof, in that the proposed changes are con- 
cerned solely with the administration of the ex- 
change, and accordingly prior notice is unneces- 
sary. In addition, the CBOE has indicated that it 
intends to start up trading in interest rate options 
(options on Government National Mortgate Asso- 
ciation modified pass-though certificates) on Octo- 
ber 30, 1981, and approval of the proposed rule 
change on an accelerated basis will give CBOE 
the maximum possible time to prepare for the 
commencement of trading. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above, be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18111/September 22, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 777/September 22, 1981 


Administrative Proceeding 
File No. 3-6060 


In the Matter of 
CLARK O. SCHAFER 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Clark O. 
Schafer (‘respondent’) pursuant to Section 15(b) 
of the Securities Exchange Act of 1934 (‘‘Ex- 
change Act’) and Section 203(f) of the Investment 
Advisers Act of 1940 (“Advisers Act’). 


In anticipation of the institution of these proceed- 
ings, respondent has submitted an Offer of Settle- 
ment which the Commission has determined to ac- 
cept. Under the terms of the Offer of Settlement, 
respondent admits the Commission’s finding that 
he has been permanently enjoined from violations 
of anti-fraud provisions of the federal securities 
laws (see finding 2 below); additionally, solely for 
the purpose of settling and terminating the matter 
and without admitting or denying the allegations 
and findings contained in finding 1 below, re- 
spondent consents to the findings and order of the 
Commission imposing remedial sanctions set forth 
below. ; 


Accordingly, IT IS ORDERED that such proceed- 
ings pursuant to Section 15(b) of the Exchange 
Act and Section 203(f) of the Advisers Act be, and 
they hereby are, instituted. 


On the basis of respondent's Offer of Settlement, 
the Commission finds: 


1. that from 1975 to 1980, the respond- 
ent, while associated with a broker or 
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dealer registered with the Commis- 
sion, and while associated with an in- 
vestment adviser registered with the 
Commission, willfully violated Section 
17(a) of the Securities Act of 1933 
(“Securities Act”) and Section 10(b) 
of the Exchange Act and Rule 10b-5 
thereunder in connection with the of- 
fer and sale of securities, in the form 
of limited partnership interests and 
promissory notes, by making material 
misrepresentations concerning, 
among other things, the financial 
risks and rewards of the investments, 
and the use he would make of the 
funds received from investors; and 


. that on March 26, 1981, the respond- 
ent was permanently enjoined by the 
United States District Court for the 
Northern District of California from 
violations of Section 17(a) of the Se- 
curities Act and Section 10(b) of the 
Exchange Act and Rule 10b-—5 there- 
under in Securities and Exchange 
Commission v. Clark O. Schafer (Civ- 
il Action No. 81-0516-TEH). 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that, effective forth- 
with, respondent Clark O. Schafer is barred from 
being associated with any broker or dealer, invest- 
ment company, investment adviser, or municipal 
securities dealer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18112/September 22, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 778/September 22, 1981 


Administrative Proceeding File No. 3-5969 
In the Matter of 


WILLIAM LEE PARKS 
818 East Charleston 
Las Vegas, Nevada 89104 


(File No. 801-10296) 


FINDINGS AND ORDER 
IMPOSING REMEDIAL SANCTIONS 


In these administrative proceedings ordered pur- 
suant to the Securities Exchange Act of 1934, as 
amended, (Exchange Act) and the Investment Ad- 
visers Act of 1940 (Advisers Act)', Respondent 
Willian Lee Parks has submitted an Offer of Settle- 
ment which the Commission has determined to ac- 
cept. Solely for the purpose of these proceedings 
and without admitting or denying the allegations 
contained in the Order for Public Proceeding, 
William Lee Parks has consented to the findings 
and sanctions set forth below. 


On the basis of the Order for Public Proceedings 
and the Offer of Settlement submitted by the Re- 
spondent, it is found that William Lee Parks willful- 
ly violated Sections 204, 206 and 207 of the Advis- 
ers Act and Rules 204-1, 204-2 and 206(4)-2 
promulgated thereunder as alleged in the Order 
for Proceedings. 


In view of the foregoing, it is in the public interest 
to impose the sanctions and accept the undertak- 





1 In the Matter of William Lee Parks, instituted on 
October 27, 1980. See Securities Exchange Act 
Release No. 17250. 
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ings specified in the Offer of Settlement submitted 
by the Respondent. Accordingly, IT |S ORDERED 
that William Lee Parks be suspended from any as- 
sociation with a broker or dealer for a period of 
fourteen (14) days effective the second Monday 
following the date of the Order. 


IT |S FURTHER ORDERED that effective the sec- 
ond Monday following the date of the Order that 
William Lee Parks: 


1. ls barred from acting as a principal, 
officer, director, owner or employee 
of a broker or dealer other than as a 
supervised employee in a non- 
supervisory capacity, provided, how- 
ever, that at the end of a two year pe- 
riod William Lee Parks may apply to 
the Commission for permission to 
work in the capacity of principal, offi- 
cer, director, owner, or in some other 
supervisory capacity. 


_ls barred from associating with an 
investment adviser or investment 
company. 


IT |S FURTHER ORDERED that the registration of 
William Lee Parks as an investment adviser be 
and hereby is revoked. 


IT 1S FURTHER ORDERED that William Lee 
Parks comply with the undertakings in the Offer, 
including his undertakings that: 


a. William Lee Parks will return all unearned advi- 
sory fees and overcharges of advisory fees to the 
persons listed in the amounts set forth in the ex- 
hibits to the Offer. Such return will take place no 
later than August 31, 1982. He will establish a 
fund for such restitution and provide evidence to 
the staff of such restitution as provided the Offer. 


b. William Lee Parks will have the broker-dealer 
with whom he is employed submit an affidavit to 
the staff to the effect that he is not employed in a 
supervisory position and is not an officer or direc- 
tor of such broker-dealer and that such status will 
not change until such time as William Lee Parks 
shall receive from the Commission permission to 
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serve in such capacity pursuant to paragraph 
number III(1) of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18113/September 22, 1981 


A notice has been issued giving interested per- 
sons until October 14, 1981 to comment on the ap- 
plications of the Boston Stock Exchange, Inc. for 
unlisted trading privileges in nine issues which are 
listed and registered on one or more other national 
securities exchanges and are reported in the con- 
solidated transaction reporting system. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18114/Sept. 24, 1981 


Interpretive Release on Rules Applicable to 
Insider Reporting and Trading 


ACTION: Publication of staff interpretations. 


SUMMARY: The Commission has authorized the 
issuance of this release setting forth the views of 
its Division of Corporation Finance on various in- 
terpretive questions regarding the rules promul- 
gated under Sections 16(a) and 16(b) of the Secu- 
rities Exchange Act of 1934. These views are 
being published to resolve certain recurring issues 
that arise under the rules and to establish uniform 
interpretations for the benefit of those persons 
subject to their requirements. 


FOR FURTHER INFORMATION CONTACT: Per- 
sons with specific questions concerning the sub- 
ject matter of this release should contact Michael 
R. Kargula or William E. Toomey, (202) 272-2573, 
Office of Chief Counsel, Division of Corporation Fi- 
nance, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Section 16 of 
the Securities Exchange Act of 1934 (the “Ex- 
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change Act’) [15 U.S.C. 78a et seq.] was de- 
signed to provide the public with information on 
insider’ securities transactions and holdings and 
to deter insiders from profiting on short term trad- 
ing transactions in the securities of their corpora- 
tions on the basis of undisclosed information. The 
section was enacted primarily in response to 
abuses, described in detail in the legislative histo- 
ry of the Exchange Act,? where insiders with ad- 
vance knowledge of facts which would produce a 
rise or fall in the market value of securities of their 


1By its terms, Section 16 applies to every person 
who is directly or indirectly the beneficial owner of 
more than 10 percent of any class of equity securi- 
ty of an issuer registered pursuant to Section 12 of 
the Exchange Act, and to any director or officer of 
the issuer of such security. Persons who are sub- 
ject to Section 16 are often termed ‘statutory 
insiders” or, simply, “insiders.” This release does 
not treat questions raised by the trading activities 
of persons who may not be within the statutory 
definition of insider, but who nonetheless acquire 
non-public information about a particular company 
and utilize it to enhance their trading in the compa- 
ny’s securities. See SEC v. Texas Gulf Sulphur 
Co., 401 F.2d 833 (2d Cir. 1968), cert. denied, 
394 U.S. 976 (1969). 


2For example, as observed by the Senate Com- 
mittee which considered the bill: 


“Among the most vicious practices unearthed at 
the hearings before the subcommittee was the fla- 
grant betrayal of their fiduciary duties by directors 
and officers of corporations who used their posi- 
tions of trust and the confidential information 
which came to them in such positions, to aid them 
in their market activities. Closely allied to this type 
of abuse was the unscrupulous employment of in- 
side information by large stockholders who, while 
not directors and officers, exercised sufficient con- 
trol over the destinies of their companies to enable 
them to acquire and profit by information not avail- 
able to others.” Stock Exchange Practices, Report 
of the Committee on Banking and Currency, S. 
Rep. No. 1455, 73rd Cong., 2d Sess. p. 55 (1934). 
The section was “aimed at the general evil of offi- 
cers and directors rigging their stock up and down 
squeezing out their own stockholders.” Stock Ex- 
change Practices, Report of the Committee on 
Banking and Currency, S. Rep. No. 1455, 73rd 
Cong., 1st Sess., Part 15, p. 6559 (1934). 
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companies bought and sold such securities as the 
circumstances warranted to their personal advan- 
tage. On occasion, insiders actually manipulated 
the market price of their stock by causing a corpo- 
ration to follow financial policies calculated to pro- 
duce sudden changes in market prices in order to 
obtain short swing profits. To combat these prac- 
tices, Congress enacted Section 16 to require re- 
ports of securities transactions by insiders and to 
provide for the recovery of any short swing prof- 
its.3 


Congress believed prompt publicity to be a potent 
weapon in the effort to curb the abuse of inside in- 
formation. Thus, Section 16(a) requires insiders to 
file public reports with respect to transactions in 
the equity securities of their corporations. This 
publicity was intended to encourage voluntary 
maintenance of proper fiduciary standards by 
those in control of corporations and at the same 
time give public investors information as to pur- 
chases and sales by insiders, which might in turn 
indicate their private opinions as to the prospects 
of the company.‘ In addition, the reports may re- 
veal insider purchases and sales of securities 
which are subject to the profit recovery provisions 
of Section 16(b) of the Exchange Act. Section 
16(b) provides that any profit realized by an 
insider as a result of a purchase and sale or sale 
and purchase of an equity security of the insider's 
company made within a six-month period shall in- 
ure to the company.5 The intent of this section is to 





3Substantially identifical provisions appear as 
Sections 17(a) and 17(b) of the Public Utility Hold- 
ing Company Act of 1935 [15 U.S.C. 79a et seq.], 
and the reporting requirements of Section 16(a) 
are adapted in Section 30 (f) of the Investment 
Company Act of 1940 [15 U.S.C. 81a et seq.]. The 
exemptive rules under Section 16 are fully appli- 
cable to these parallel statutes, as are the illustra- 
tions herein. 


4Committee on Interstate and Foreign Commerce, 
H. Rep. No. 1383, 73rd Cong., 2d Sess., pp. 13 
and 24 (1934). 


5Section 16(b) provides that the profits obtained 
by an insider from transactions completed within 
six months in equity securities of the insider's 
company may be recovered by the corporation or 
by any security holder suing on behalf of the cor- 
poration. 
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deprive officers, directors and substantial stock- 
holders of the incentive to utilize their positions to 
trade in the securities of their companies on the 
basis of inside information. 


The Commission has general rulemaking power 
under the Exchange Act to interpret and define 
statutory provisions and to exempt securities from 
any provision of the Act.® In addition, it has specif- 
ic power under Section 16(b) to exempt from that 
subsection “any transaction or transactions which 
the Commission by rules and regulations may ex- 
empt as not comprehended within the purpose of 
this subsection.” Since 1934, the Commission has 
exercised this authority by adopting a number of 
rules designed to implement and administer the 
insider trading and reporting provisions of Section 
16. During this period, the staff has responded to a 
great many requests for interpretations of these 
rules as applied to particular facts. 


In an effort to provide guidance to the public, and 
as part of a continuing program to clarify and sim- 
plify the application of the various rules adminis- 
tered by the Division, a number of those interpre- 
tations have been selected for publication in this 
release. The interpretations selected are not ex- 
haustive. Rather, they represent fundamental, 
recurring questions which arise under the rules. 
Most of the illustrations used in the release repre- 
sent actual inquiries received by the staff. While 
the Commission has authorized the issuance of 
this release, the views expressed are those of its 
Division of Corporation Finance. 


Although many of the issues dealt with in this re- 
lease have previously been addressed by the staff 
in public interpretive letters, the release clarifies 
and, in some instances, revises certain positions 
expressed in those letters. Any previous staff in- 
terpretations which are contrary to those set forth 
in this release should be regarded as superseded 
by this release. Similarly, the views expressed in 





&See, e.g., Sections 3(a)(12), 3(b), and 23(a) of 
the Exchange Act. The Commission also has au- 
thority under Section 12 (h) of the Exchange Act to 
exempt any officer, director or beneficial owner of 
securities from the provisions of Section 16, so 
long as such action is not inconsistent with the 
public interest or the protection of investors. This 
particular exemptive power has rarely been used. 
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previous interpretive letters on issues which are 
not addressed by this release, may still be consid- 
ered to represent the staff's position on the ques- 
tions raised. To the extent that particular facts and 
circumstances are substantially similar to those 
set forth in this release, interested persons may 
rely on the views expressed herein and need not 
seek individual interpretive advice. 


The commission is hopeful that the issuance of 
this release will reduce the need for members of 
the public to request interpretive advice from the 
staff regarding the rules in question. It should be 
noted, however, that the staff is considering possi- 
ble amendments to the rules promulgated under 
Sections 16(a) and 16(b), particularly rule 16b-3, 
and invites interested persons who wish to ex- 
press an opinion on the rules, or on the interpreta- 
tions contained in this release to submit their 
views in writing. 


The staff routinely responds to interpretive re- 
quests concerning the rules adopted under both 
Sections 16(a) and 16(b). However, the staff de- 
clines to take no-action or interpretive positions on 
questions involving the scope of liability under 
Section 16(b). Whether liability under Section 
16(b) will result from particular transactions can 
only be determined on the basis of the facts in 
each case in an appropriate action brought by the 
issuer or a security holder.” 


This release considers first the reporting rules un- 
der Section 16(a) with a prefatory discussion of 
concepts and definitions, some of which are es- 
sential to an understanding of the Section 16(b) 
rules which follow. The rules are treated simply in 
their numerical order, and no attempt has been 
made to group them by function. A table of con- 
tents follows. 


17 CFR Part 241 is amended by adding this re- 
lease thereto. 





7Letters re Chromalloy American Corporation dat- 
ed May 5 and May 15, 1980. 
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G. Rule 16b-7: Exemption from Section 16(b) of 
Certain Acquisitions and Dispositions of Securities 
Pursuant to Mergers or Consolidations 


H. Rule 16b-—8: Exemption from Section 16(b) of 
Transactions Involving the Deposit or Withdrawal 
of Equity Securities Under a Voting Trust or De- 
posit Agreement 


|. Rule 16b-9: Exemption from Section 16(b) of 
Transactions Involving the Conversion of Equity 
Securities 


J. Rule 16b-10:Exemption from Section 16(b) of 
Transactions of Exchange by Railroads Incident to 
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sion 
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Certain Transactions Involving the Sale of Sub- 
scription Rights 


|. Section 16(a)—The Reporting Requirement 


Section 16(a) of the Exchange Act provides that 
every person® who is directly or indirectly the ben- 
eficial owner of more than 10 percent of any class 
of equity security (other than an exempted securi- 
ty) registered pursuant to Section 12,9 or who is an 





8The term “person” is defined in Section 3(a)(9) of 
the Exchange Act as meaning “a natural person, 
company, government, or political subdivision, 
agency, or instrumentality of a government.” 


Section 12 of the Exchange Act provides for the 
registration of securities to be listed on a national 
securities exchange, and requires the registration 
of equity securities of companies having more 
than $1,000,000 in assets and a class of equity 
security held by over 500 persons. For convenient 
reference, and only for purposes of this release, a 
company with a class of equity securities regis- 
tered pursuant to Section 12 of the Exchange Act 
will be termed a “registered company.” Section 
16, of course, does not apply to unregistered 
companies, including those which file periodic re- 
ports with the Commission pursuant to Section 
15(d) of the Exchange Act. Section 16 becomes 
operative only after registration under Section 12 
has become efiective. 
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officer or director of the issuer of such security, 
shall file with the Commission an initial report 
disclosing the amount of all equity securities of 
such issuer of which he is the beneficial owner, 
and a subsequent transaction report within 10 
days after the close of each calendar month in 
which there has been any change in his hold- 
ings.'° If the registered security is also listed on a 
national securities exchange, such ownership re- 
ports must also be filed with the exchange. 


A. Definition of Officer 


The term “officer” is defined by Rule 3b-2 [17 
CFR 240.3b-2] under the Exchange Act to mean a 
president, vice-president, treasurer, secretary, 
comptroller, and any other person who performs 
for an issuer, whether incorporated or unincorpo- 
rated, functions corresponding to those performed 
by the foregoing officers.‘' The determination 
whether a particular individual is an officer hinges 
on an examination of all the relevant facts. Gener- 
ally, it is not difficult to identify a company’s princi- 
pal officers by their traditional titles and functions. 
However, an employee who does not possess a ti- 
tle may nevertheless be an officer because of the 
significant functions he performs; similarly, an em- 
ployee who holds a title may nonetheless not be 
an officer because his functions and duties are in- 
significant, despite his formal position. The staff 
gnerally takes the view that anyone holding an ap- 
propriate title is an officer for purposes of Section 





10|nitial reports of ownership are filed on Form 3 
[17 CFR 249.103] within ten days after the date a 
person acquires insider status. Reports of subse- 
quent transactions and holdings are made on 
Form 4 [17 CFR 249.104]. 


11 Although similar in thrust, this definition is some- 
what narrower than the definition of ‘executive of- 
ficer” found in Items 3 and 4 of Regulation S-K 
[17 CFR 229.20.3 and .4, respectively]. It should 
also be noted that, in connection with the Commis- 
sion’s sunset review of existing rules and regula- 
tions, Rule 3b-2 is proposed to be amended to in- 
clude an issuer's “principal financial officer” and 
“principal accounting officer’ within the definition- 
al scope of the term “officer.”” Such persons were 
previously covered by the rule although not specif- 
ically mentioned. See Securities Act Release No. 
6333 (August 6, 1981) [46 FR 41971]. 
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16(a). The staff, however, no longer expresses 
opinions on questions of officer status. These 
questions usually involve difficult assessments of 
fact which can best be made by the issuer and its 
counsel. For the same reason, the staff will not ex- 
press a view as to whether a particular individual 
is in fact a director. Nevertheless, as an indication 
of staff analysis in this area, the following three 
hypotheticals are set forth. 


(1) Question: Would the following persons be 
deemed to be “officers” for purposes of Section 
16(a): 


(a) An assistant treasuer, assistant vice president 
or assistant comptroller? 


(b) The president of a wholly-owned subsidiary? 


(c) A vice president who has no significant duties, 
and who does not participate in the management 
of the company? 


Answer: The persons named in (a) may be offi- 
cers if they regularly perform a substantial part of 
the duties of the officers they assist. An assistant 
who performs only some of the duties of his supe- 
rior would not normally be considered an officer, 
so long as those functions are performed under 
the supervision of his chief. Finally, assistants 
would not be considered officers if they regularly 
perform only routine administrative duties.'2 


The president referred to in (b) would not ordinari- 
ly be considered an officer under Section 16(a) 
since he is not an officer of the issuer.'? If the vice 
president described in (c) is vice president in 
name only, and has no access to inside informa- 
tion, he is not an officer for purposes of 16(a).'4 





12Securities Exchange Act Release No. 2687 (No- 
vember 15, 1940) [5 FR 4501]. 


13Letters re CMI Investment Corp. dated June 11, 
1974 and Associated Bank & Services, Incopo- 
rated dated June 23, 1971. 


14See Merrill Lynch, Pierce, Fenner & Smith, Inc. 
v. Livingston, 566 F.2d 1119 (9th Cir. 1978). 
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B. Definition of Director 


Section 3(a)(7) of the Exchange Act defines the 
term “director” to mean any director of a corpora- 
tion or any person performing similar functions 
with respect to an organization whether incorpo- 
rated or unincorporated. As with the application of 
the term “officer,” the determination whether a 
particular person is a director sometimes involves 
the evaluation of unusual or difficult facts. The 
staff will not express a view as to whether a partic- 
ular person may be deemed to be a director. 


(2) Question: Is a person who is an honorary di- 
rector of an issuer, but does not attend board 
meetings and is inactive in the affairs of the issuer, 
considered to be a director for Section 16(a) pur- 
poses? 


Answer: If an honorary director does not take part 
in formulating and deciding policy issues, and 
does not have access to inside information, he is 
not a director under Section 16(a).'5 


(3) Question: Can the term “director” include a 
person who designates another to be a director on 
a theory of deputization?'® 





'SWhile access to inside information is a key fac- 
tor in determining insider status under Section 16, 
the staff has taken the view that the term “direc- 
tor,” as defined in Section 303(5) of the Trust In- 
denture Act of 1939, does not include emeritus, 
honorary or advisory directors who are appointed 
rather than elected and who serve merely as ad- 
visors without any other customary responsibilities 
or duties of directors. See letter re Wells Fargo 
Bank dated June 22, 1981. 


16 The existence of deputization is a factual ques- 
tion determined on a case-by-case basis. The 
United States Court of Appeals for the Second Cir- 
cuit has held that a defendant corporation was in 
fact liable as a director under a deputization 
theory. Feder v. Martin Marietta Corp., 406 F.2d 
260 (2d Cir. 1969), cert. denied, 396 U.S. 1036 
(1970). For a discussion of the factual elements 
that may establish deputization, see Wagner, 
Deputization under Section 16(b): The Implica- 
tions of Feder v. Martin Marietta Corporation, 78 
Yale L. J. 1151 (1969). 
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Answer: Yes. A person who has the power, by 
agreement or otherwise, to name another to be a 
corporate director is likely to have the same sort of 
access to inside information by reason of that rela- 
tionship as any other insider and should be con- 
sidered a director for purposes of Section 16(a) of 
the Exchange Act. 


lilustration: Company X lends Company Y a sub- 
stantial amount of money in order for Company Y 
to complete its plans for expansion. One of the ex- 
press terms of the loan agreement permits Com- 
pany X to designate a person to serve on the 
board of directors of Company Y. Company X des- 
ignates its vice president to sit on Y’s Board. 


Interpretation: Company X may be considered a 
director for purposes of Section 16(a). 


C. Definition of Beneficial Ownership 


The Commission has never specifically defined 
the term “beneficial ownership” for purposes of 
Section 16(a) of the Exchange Act. However, 
some of the generaily accepted indicia of benefi- 
cial ownership include: (1) the right to vote or con- 
trol the voting of the securities; (2) the right to 
transfer the securities or control their transfer; (3) 
the right to receive income from the securities or 
control the disposition of such income; and (4) the 
right to receive or control the disposition of the 
proceeds in liquidation. The staff has interpreted 
the term broadly to implement fully the disclosure 
function of Section 16(a).'” 


(4) Question: The spouse and minor children of a 
director of a registered company hold securities of 
the company which are held of record by a broker. 





17Rule 13d-3 [17 CFR 240.13d-3] under the Ex- 
change Act sets out a very detailed definition of 
beneficial ownership for purposes of the reporting 
requirements under Section 13(d) and the Com- 
mission's tender offer rules. While the concepts of 
beneficial ownership under Section 16(a) and un- 
der rule 13d—3 have much in common, the former 
stresses the economic benefit to be derived from 
the securities and the latter emphasizes the ability 
to control or influence the voting or disposition of 
the securities. As a result, different determinations 
of beneficial ownership under the section and rule 
are possible. 
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Can the director be considered the beneficial own- 
er of all of these securities? 


Answer: Yes. Absent countervailing facts, it is ex- 
pected that securities held by a spouse, minor 
children and other relatives who share the same 
home as the insider will be reported as being ben- 
eficially owned by the insider since such relation- 
ships ordinarily result in the insider obtaining ben- 
efits substantially equivalent to ownership.'® The 
sharing of economic benefits among the members 
of the family group, as well as the potential influ- 
ence of the reporting person over securities held 
by family members, are factors which tend to sup- 
port this view. Securities held by a broker in street 
name, of course, are generally beneficially owned 
by the broker's principal. Accordingly, Section 
16(a) would require the director to report the hold- 
ings of the spouse and minor children, and other 
relatives who share the home, as well as any se- 
curities held of record by a broker, bank or other 
nominee for the director’s account.'? It should be 
noted, however, that a reporting person may dis- 
claim that a report filed is an admission of benefi- 
cial ownership with respect to any particular secu- 
rity. See Rule 16a—3 [17 CFR 240.16a-3]. 


(5) Question: Mr. Smith is a director of a regis- 
tered company and has recently become president 
of a non-profit foundation which is operated exclu- 
sively for charitable purposes and is qualified un- 
der Section 501(c)(3) of the Internal Revenue 
Code. The foundation owns approximately 3 per- 
cent of the outstanding common stock of the regis- 
tered company. Should Mr. Smith include the hold- 
ings and transactions of the foundation in the 
company’s stock on his own ownership report? 


Answer: The determination of beneficial owner- 
ship of securities is dependent upon the relevant 





'8 Securities Exchange Act Release No. 7824 
(February 14, 1966) [31 FR 3175]. A person may 
also be regarded as the beneficial owner of securi- 
ties held in the name of a spouse, minor children 
or other person, even through he does not obtain 
benefits substantially equivalent to ownership, if 
he can vest or revest title in himself at once or at 
some furture time. 


19 Whiting v. The Dow Chemical Co., 523 F.2d 680 
(2d Cir. 1975). 
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facts and circumstances in a particular situation. 
Additional facts which should be considered are: 
(1) whether Mr. Smith has voting power, invest- 
ment power, or other indications of control with re- 
spect to the securities held by the foundation; and 
(2) whether he has any other interest in the foun- 
dation itself, or transactions entered into by the 
foundation. If the answers to these questions are 
affirmative, Mr. Smith may be considered the ben- 
efical owner of the securities held by the founda- 
tion.2° 


(6) Question: Must a member of a partnership 
take into account the entire holdings of the part- 
nership in determining whether he is a 10 percent 
beneficial owner of a class of equity security of a 
registered company? 


Answer: No. A partner is required to include only 
his own economic interest in the partnership hold- 
ings. Thus only his pro rata interest in the securi- 
ties held by the partnership must be added to his 
own personal beneficial interest.2' 


Of course, where a partnership holds for its own 
account more than 10 percent of a class of equity 
security of a registered company, it should file re- 
ports of such holdings in accordance with the re- 
quirements of Rule 16a—1, whether or not individ- 
ual reports are filed by the partners, since the 
partnership would be the direct beneficial owner of 
more than 10 percent.22 


Illustration: Three individuals form a general part- 
nership in which each has an equal interest. The 
partnership holds 29 percent of a class of regis- 
tered equity security. The partners do not hold any 
other securities of that class. 


Interpretation: Since each partner's pro rata inter- 
est in the securities is less than 10 percent of the 





20Letter to Dean L. Buntrock and Elizabeth 
Buntrock Foundation dated September 24, 1980. 


21Qpinion of General Counsel, Securities Ex- 
change Act Release No. 1965 (December 21, 
1938) [11 FR 10971]. 


22The names of the individual members of the 
partnership do not have to be set forth when the 
partnership itself files a Section 16(a) report. 
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class, the individual partners are not subject to 
Section 16(a). Of course, the partnership itself 
would be subject to the reporting requirements. 


(7) Question: If an officer or director of a regis- 
tered company were a member of a partnership, 
would that relationship automatically subject the 
partnership to the requirements of Section 16(a)? 


Answer: No. However, the officer or director- 
partner should report his indirect beneficial owner- 
ship of all partnership holdings in the securities of 
the registered company. If the partnership ever 
owned more than 10 percent of a class of regis- 
tered equity security of the company, it would be 
required to report independently. 


(8) Question: Should a director of a registered 
company, who is also a control person of a 
closely-held company, file ownership reports with 
respect to transactions by the !atter company in 
the securities of the registered company? 


Answer: Yes. As a control person of the closely- 
held company, the insider is deemed to be the 
beneficial owner of all securities held by that com- 
pany. Since all of the indicia of beneficial owner- 
ship are present, the insider should report the 
closely-held company transactions, even if that 
company itself files separate reports as a 10 per- 
cent beneficial owner.2? 


(9) Question: Would the answer to Question (8) be 
different if the company holding the registered se- 
curity were a public company which the insider did 
not control? 


Answer: Yes. The basic question is whether the 
insider may be deemed to be the beneficial owner 
of the securities held by the other company. Nor- 
mally, an insider who is a shareholder of a publicly 
held company would not be obligated to report his 
interest in that company’s transactions in the reg- 
istered security, since he would not usually be 
considered to be, even indirectly, the beneficial 
owner of that security. 





23The insider may, if he so desires, indicate in a 
footnote the extent of his individual interest in the 
transaction. 
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(10) Question: An insider is the trustee of an irrev- 
ocable trust. Neither the insider nor any member 
of his or her family in the beneficiary of the trust. 
Must the insider aggregate the shares held in trust 
with his personal holdings for purposes of Section 
16(a)?24 


Answer: No. The trustee of an irrevocable trust or 
a trust revocable at the discretion of another per- 
son,5 who has no interest in the income or corpus 
of the trust, is not the beneficial owner of any se- 
curities held in the trust. 


Illustration: A member of the board of directors of 
a registered company is also the trustee of 3 trusts 
established solely for the benefit of the minor chil- 
dren of the company’s president. The trusts hold 
less than 4 percent of the outstanding common 
stock of the company. The director, as an inde- 
pendent trustee, has the power to manage the as- 
sets of the trusts, including the power to make ac- 
quisitions and dispositions and to vote the 
securities held by the trusts. 


Interpretation: The shares of common stock of the 
registered company held by the trusts would not 
be deemed beneficially owned by the director 
trustee.2° 


(11) Question: If the facts of question (10) were 
modified so that the trustee had a vested interest 





24Questions (10) through (14), inclusive, should 
also be read in conjunction with the discussion of 
Rule 16a—8 [17 CFR 240.16a-8], infra. 


25If the trust is subject to revocation, the person 
who possesses the power to revoke the trust for 
his own benefit would appear to be the beneficial 
owner of the securities held by the trust, and, if an 
insider, such person would have to report the trust 
shares as his own. It should be noted, however, 
that if the trust holds more than 10 percent of a 
registered equity security, the fact that a power of 
revocation exists would not relieve the trustee 
from his duty to file reports concerning transac- 
tions of the trust in that security. See Rule 
16a-8(c). 


26Letter re Chilton Corporation dated May 15, 
1973. 
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in the income or corpus of the trusts, would be an- 
swer be the same? 


Answer: No. If the trustee has a vested interest in 
the income or corpus of the trusts, attribution 
would be required, i.e., the trustee should report 
the holdings and transactions of the trusts as his 
own. 


(12) Question: A person is trustee and sole benefi- 
ciary of a trust which owns less than 10 percent of 
a class of registered equity security. In his person- 
al capacity, he owns an amount of the same secu- 
rity which, if added to the holdings of the trust, 
would exceed 10 percent of the class outstanding. 
Must this individual file Section 16(a) reports? 


Answer: Yes. Although the trustee owns less than 
10 percent of the securities in his personal capaci- 
ty, he would be deemed to be the beneficial owner 
of the trust securities. 


(13) Question: Must a report be filed to reflect a 
transaction whereby an insider, as settlor, estab- 
lishes a trust with the settlor as the sole benefic- 
iary and in whose administration the settlor has a 
voice? 


Answer: No. The creation of a trust which does not 
substantially alter the benefits of ownership, 
including rights to the income or corpus of the 
trust, is not a change in beneficial ownership re- 
quired to be reported under Section 16(a).2” 


(14) Question: Is an insider required to report the 
securities held by his or her spouse as trustee for 
the benefit of their children? 


Answer: Yes. The insider is considered to have a 
sufficient interest in the securities held by such a 
trust. Since an insider is considered to be the indi- 
rect beneficial owner of securities held by his or 
her spouse and children, the insider should report 
the indirect beneficial ownership of the holdings of 
the spouse as trustee for their children.28 





27Letters re Park Chemical Company dated June 
2, 1976 and Litton Industries, Inc. dated April 27, 
1973. 


28See letter to Jane Gillespie, dated October 7, 
1971; see also question 4, supra; and Rule 16a-8 
(a) (1), supra. 
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(15) Question: A director of a registered company 
transfers stock of that company to his or her 
spouse pursuant to a divorce settlement. Should 
the director report the transfer under Section 
16(a)? 


Answer: Yes. The director has effected a change 
in the beneficial ownership of that security which is 
required to be reported. 


(16) Question: When is an insider who purchases 
securities under an installment agreement, 
deemed to have acquired beneficial ownership of 
such securities thereby triggering his reporting ob- 
ligation under Section 16(a)? 


Answer: As a general rule, an insider is deemed to 
have acquired beneficial ownership of a security at 
the time he makes a firm commitment for its pur- 
chase. Similarly, he divests himself of such benefi- 
cial ownership at the time he makes a firm com- 
mitment for its sale.29 


Illustration: A director of a registered company en- 
ters into a contract to purchase 2,000 shares of 
the company’s common stock. The terms of the 
contract call for a 25 percent down payment, with 
the balance of the purchase price paid in install- 
ments over the next six months. At the time of the 
final payment, the director will receive the stock. 


Interpretation: The director would be deemed to 
have acquired beneficial ownership of the securi- 
ties at the time the contract was entered into, i.e., 
the time he agreed to purchase the securities, and 
made the down payment, notwithstanding the fact 
that the purchase price had not been paid in full 
and the stock was not delivered until final pay- 
ment. 


(17) Question: For purposes of Section 16(a), 
when is an insider deemed to acquire beneficial 
ownership of a stock dividend; on the declaration 
date, the record date, or the payment date? 


Answer: On the record date. The record date gen- 
erally fixes the time when security holders are en- 
titled to receive the dividend. The fact that delivery 
of the stock certificate has not been effected or 





229See Securities Exchange Act Release No. 116 
(March 9, 1935) [11 FR 10968]. 
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transfer recorded on the stock transfer books of 
the issuer is immaterial. 


(18) Question: When an insider sells ‘‘short 
against the box,”°° must he report the sale as of 
the date his sell order is executed by the broker, or 
the date when he ultimately delivers stock to cover 
his short position? 


Answer: The insider effects a change in his bene- 
ficial ownership of the security at the time the sell 
order is executed. The date of the transaction for 
purposes of Form 4 is the date of execution. 


D. Definition of 10 Percent Beneficial Owner 


Under the framework of Section 16, officers and 
directors automatically become insiders of a regis- 
tered company by virtue of the positions they hold 
with the company. Persons who are not officers or 
directors may also become insiders by accumulat- 
ing more than 10 percent of any class of any equi- 
ty security which is registered pursuant to Section 
12 of the Exchange Act.3' Once insider status has 





30A “short sale against the box” is a brokerage 
transaction in which the seller already owns an 
amount of securities at least equal to the amount 
he wishes to sell short. While Section 16(c) of the 
Exchange Act prohibits insiders from making short 
sales, i.e., the sale of a security which the seller 
does not own, this prohibition does not extend to 
short sales against the box where the securities 
ultimately to be delivered already belong to the 
seller. See letter to Michael G. Marks dated Feb- 
ruary 26, 1980. 


31Rule 16a-2 [17 CFR 240.16a—2] provides that 
for the purpose of determining whether a person is 
the beneficial owner of more than 10 percent of a 
class of equity security, other than voting trust cer- 
tificates or certificates of deposit, such class is 
deemed to consist of the total amount of the secu- 
rities of the class outstanding, exclusive of any se- 
curities of the class held by or for the account of 
the issuer or a subsidiary of the issuer. The rule 
further provides that such person will be deemed 
to be the beneficial owner of securities which he or 
she has the right to acquire through the exercise 
of presently exercisable options, warrants or rights 
or through the conversion of presently convertible 
securities. 
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been acquired, changes in beneficial ownership of 
the entity securities of the company should be 
repported. 


(19) Question: Is a person required to file an initial 
ownership report reflecting the transaction which 
increases his beneficial ownership to more than 10 
percent? 


Answer: Yes. For purposes of Section 16(a), it 
does not matter that the person was not a 10 per- 
cent holder to the transaction. Section 16(a) spe- 
cifically requires the filing of reports by all persons 
who own beneficially more than 10 percent of a 
class of registered equity security. The obligation 
to report arises at the time of the transaction which 
results in one’s owning more than 10 percent of 
the class and, accordingly, such person must re- 
port within 10 days after the date on which the 
transaction occurred. 


Illustration: A company has 2,000,000 shares of 
common stock outstanding which are listed on a 
national securities exchange. On October 1, a 
stockholder, not otherwise affiliated with the com- 
pany, acquires 10,000 additional shares of its 
common stock, bringing his total ownership to 
205,000 shares. Thereafter, on January 5, he sells 
30,000 of these shares at a profit. 


Interpretation: This stockholder would be required 
to file ownership reports covering both of these 
transactions.?2 


(20) Question: Must a person who owns more than 
10 percent of the registered common stock of a 
company also report his transactions in any regis- 
tered equity securities of this company? 





32|t should be noted, however, that this individual 
has not incurred any short swing trading liability 
because he was not a 10 percent beneficial owner 
prior to the October 1 transaction. To incur liability 
under Section 16(b) one must have insider status 
both at the time of purchase and sale. Although 
this insider was a beneficial owner of more than 10 
percent immediately after the purchase transac- 
tion, he was not such a beneficial owner at the 
time of purchase. Formost-McKesson, Inc. v. 
Provident Securities Co., 423 U.S. 232 (1976). 
See also Reliance Electric Co. v. Emerson Elec- 
tric Co., 404 U.S. 418 (1972). 
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Answer: Yes. An insider must report all changes in 
beneficial ownership arising from transactions 
involving any equity security of the company, 
whether or not such equity security is registered 
pursuant to Section 12 of the Exchange Act. How- 
ever, to be a 10 percent beneficial owner within 
the meaning of Section 16(a), one must beneficial- 
ly own more than 10 percent of the registered eq- 
uity security. 


Illustration: An individual owns 15 percent of the 
common stock of a company which is registered 
on a national securities exchange. He also owns 
15 percent of its cumulative preferred stock and 15 
percent of a class of subordinated debentures, 
neither of which is registered pursuant to Section 
12. In order to diversify, he sells both the preferred 
stock and the subordinated debentures. 


Interpretation: This individual is an insider since 
he owns more than 10 percent of the common 
stock which is a class of registered equity security. 
Accordingly, he must report the sale of the 
preferred stock since it is an equity security. The 
subordinated debentures are debt rather than eq- 
uity securities and so their sale need not be re- 
ported. Note that insider status based on owner- 
ship of securities derives only from ownership of 
an equity security which is registered pursuant to 
Section 12 of the Exchange Act. Had this person 
owned less than 10 percent of the common stock, 
he would not have been an insider despite his oth- 
er holdings, and his sale of the preferred stock 
would not have been reportable because it was 
not registered. 


E. Definition of Equity Security 


Section 3(a)(11) of the Exchange Act broadly de- 
fines the term “equity security” to include any 
stock or similar security; or any security converti- 
ble into such a security, or carrying any warrant or 
right to subscribe to or purchase such a security; 
or any such warrant or right; or any other security 
which the Commission by rule shall deam an equi- 
ty security. Rule 3a11-1 [17 CFR 240.3a11-1] 
under the Exchange Act interprets the statutory 
definition by enumerating a number of the less fa- 
miliar securities ranging from voting trust certifi- 
cates to various rights to subscribe to or purchase 
a security. 
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(21) Question: Does the term “equity security” in- 
clude puts and calls *9? 


Answer: Yes. In Securities Exchange Act Release 
No. 10129 (April 27, 1973) [38 FR 11449], Rule 
3a11-—1 was amended specifically to include puts, 
calls, straddles, and other rights to buy and sell 
securities within the definition of equity security. 
Rule 16a-6 [17 CFR 240.16a-6] requires the re- 
porting of puts, calls and similar rights whether or 
not such securities are issued by a registered 
company since the onwership of such rights may 
have a real impact on the insider's beneficial own- 
ership of the security to which the right relates.% It 
must be emphasized that the reporting provisions 
of Section 16(a) relate not only to purchases and 
sales of securities, but also to changes in their 
beneficial ownership. The acquisition or disposi- 
tion of a put, call or other right or obligation to sell 
an equity security of a registered company not 
only effects a change in the insider's beneficial 
ownership of the right, but it also gives rise to a 
derivative right with respect to the beneficial own- 
ership of the underlying security. 


(22) Question: Must an insider report the acquisi- 
tion of a stock appreciation right? 


Answer: Yes. A stock appreciation right (“SAR”) is 
a form or deferred incentive compensation, gener- 
ally granted pursuant to a plan adopted for the 
benefit of key employees. In practice, a key em- 
ployee is granted a number of SAR units repre- 
senting an equal number of shares of a company’s 
common stock. When the employee exercises a 
SAR, the company pays him an amount equal to 
the appreciation in market value of the number of 
shares subject to the SAR for the period between 
the date of grant and the date of exercise. This 
amount may be paid or ‘“‘settled” in cash or stock, 
or a combination of both, usually at the discretion 
of a committee administering the plan. The grant 
of a SAR may be coupled with the grant of a stock 
option, in which case the SAR units are generally 





33Generally, a put is a contract giving its holder 
the right to sell a fixed amount of securities within 
a specified period at a set price. A call is a similar 
arrangement conferring the right to purchase se- 
curities. Exchange traded options are essentially 
put and call contracts. 


34Read discussion of rule 16a—6, infra. 
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awarded in an amount equal to the number of 
shares subject to the option. Exercise of any 
portion of the stock option or the SARs results in a 
corresponding reduction in the number of shares 
or SAR units remaining subject to exercise. An 
award in this form is often referred to as a ‘“‘tan- 
dem grant.” 


The stock appreciation right in its various forms 
has posed important interpretive questions under 
both Sections 16(a) and 16(b). It is generally 
agreed, for example, that the acquisition of a SAR 
which may be settled in stock creates the kind of 
derivative right in an equity security which must be 
reported as a change in beneficial ownership pur- 
suant to Rule 16a—1. There has been a broad dif- 
ference of view, however, with respect to the obli- 
gation to report the acquisition of a SAR 
exercisable only for cash. Although such an instru- 
ment would not seem to represent a direct claim 
on the equity securities of a company, its cash set- 
tlement has been viewed by some as a simultane- 
ous purchase and sale of the related common 
stock, a theory which would suggest the applica- 
bility of both the reporting and the reliability provi- 
sions of Section 16 of the Exchange Act.*5 Indeed, 
the very nature of the stock appreciation right as 
an instrument falling within the definition of “equity 
security” has been controversial, and although 
this question has been touched upon by at least 
three courts, as yet there is no clear judicial state- 
ment as to whether a stock appreciation right is an 
equity security for purposes of Section 16(b).%6 


These, and other issues were a source of genuine 
concern to many who wished to use the stock ap- 
preciation right concept as a part of their employ- 
ee benefit programs. The stock appreciation right 
appeared to be a valuable new tool for employee 
compensation, but its use raised novel concerns 
under Section 16. The Commission recognized the 
legitimacy of these concerns and, in 1976, 
amended Rule 16b-3 to provide an exemption for 
the transactions necessary to implement a plan 
involving stock appreciation rights, that is, the ac- 
quisition and disposition of the rights by employee 
participants, as well as the cash settlement of 





35 See footnote 108, infra. 


Sid. 
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rights pursuant to the terms of the plan.°” The ex- 
emption is subject to a number of conditions which 
are intended to guard against the abuse of inside 
information. The amendment does not attempt to 
resolve the troublesome legal issues posed by the 
stock appreciation right; it simply exempts the 
transactions required to effectuate stock apprecia- 
tion right plans without addressing the legal impli- 
cations of the transactions themselves under Sec- 
tion 16 of the Exchange Act.%® 


(23) Question: Are debt securities which are con- 
vertible into the common stock of an issuer con- 
sidered to be “equity securities” within the mean- 
ing of Section 3(a)(11) of the Exchange Act? 


Answer: Yes.3° However, the purchase of over 10 
percent of a class of non-registered securities by 
itself will not subject a person to the requirements 
of Section 16(a). In order for Section 16(a) to ap- 
ply, a person must be the beneficial owner of over 
10 percent of a class of equity security registered 
under Section 12 or an officer or director of the is- 
suer of such security. Once a person requires this 
status, he must report ownership of convertible se- 
curities which are not themselves registered under 
Section 12. If, however, the convertible securities 
are registered, a person owning more than 10 per- 
cent thereof would be required to report his owner- 
ship of the convertibles, even though the common 





37See Securities Exchange Act Release No. 
13097 (December 22, 1976) [42 FR 755]. 


38|n the 1976 release, the Commission observed 
that its “action in revising Rule 16b-3 in order to 
provide a ‘safe harbor’ for certain transactions in 
stock appreciation rights should not be construed 
as a statement by it that SAR transactions which 
do not satisfy the conditions of the rule necessarily 
are subject to Section 16(b). In this regard, the 
Commission wishes to emphasize that because of 
the unsettled legal status of stock appreciation 
rights under Section 16, it is expressing no view as 
to the applicability of that section to transactions in 
stock appreciation rights that are outside the 
scope of Rule 16b—3, and no inference in that con- 
nection should be drawn from the Commission’s 
actions today.” 


39See Securities Exchange Act Release No. 8202 
(December 6, 1967) [32 FR 18063] and footnote 
57, infra. 
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stock which could be acquired upon conversion 
represents less than 10 percent of the class of 
common stock outstanding. 


(24) Question: Should ownership reports be filed 
with respect to limited partnership interests which 
are registered under Section 12, even though they 
are not publicly traded? 


Answer: Yes. Limited partnership interests are 
considered to be equity securities. General part- 
ners of a limited partnership are deemed to per- 
form functions corresponding to those of directors 
and officers. Thus, a person owning more than 10 
percent of a class of such interests and the gener- 
al partners should file the requisite reports. 


F. Definition of Exempted Security 


Section 3(a)(12) of the Exchange Act exempts cer- 
tain specified securities from some or all of the 
statute’s provisions, including Section 16. Among 
those securities exempted are obligations of the 
United States, certain municipal bonds, interests 
in bank-maintained trust funds, and securities is- 
sued in connection with certain employee benefit 
plans. In addition, the commission has exempted 
by rule certain other securities from the Exchange 
Act’s requirements, again including Section 16. 
These exemptive rules generally cover mortgages 
sold by the Federal Home Loan Mortgage Corpo- 
ration;*° securities substantially guaranteed by the 
states;*’ and securities of foreign issuers.*? 


(25) Question: Are registered securities issued by 
foreign companies exempt from the operation of 
Section 16? 


Answer: Yes, if the provisions of Rule 3a12-3, 
promulgated under the Exchange Act, are met. 
The rule cannot be relied upon if (1) more than 50 
percent of the outstanding voting securities of the 
issuer are held of record either directly or through 
voting trust certificates or depository receipts by 
residents of the United States, and (2) the busi- 
ness of such issuer is administered principally in 
the United States or if 50 percent or more of the 





40117 CFR 240.3a12-1]. 
41117 CFR 240.3a12-2]. 


42117 CFR 240.3a12-3]. 
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members of the issuer’s board of directors are res- 
idents of the United States. 


G. Section 12 


Section 12(b) of the Exchange Act provides that a 
company may register or list a security on a na- 
tional securities exchange by filing an application 
with the exchange and duplicate originals of that 
application with the Commission. The application 
must contain the disclosures required by Section 
12(b)(1) of the statute. In addition, the company 
and the security must meet the individual ex- 
change requirements for listing. Once the ex- 
change certifies to the Commission that the secu- 
rity has been approved for listing and registration, 
the registration becomes effective thirty days after 
the receipt of such certification by the Commission 
or within such shorter period of time as the Com- 
mission may determine by order. Accordingly, the 
provisions of Section 16(a) and 16(b) become op- 
erative for insiders on the effective date of the reg- 
istration. 


Section 12(g) of the Exchange Act, on the other 
hand, provides for the mandatory registration of 
the equity securities of companies of a certain 
size.43 Section 12(g) requires that any company 


with total assets exceeding $1,000,000 and a 
class of equity security held by 500 or more per- 
sons must file a registration statement with the 
Commission to register such equity security.*4 The 





43Of course, an issuer may at any time voluntarily 
register a class of equity security under Section 
12(g) even if it has not reached the specified size. 
(See Section 12(g)(1)(B)). Voluntary registration 
may be motivated by any number of practical con- 
siderations, such as broadening the market for an 
issuer’s securities through more regular distribu- 
tion of information. Or an issuer may choose to 
register to accomplish a related objective. For ex- 
ample, in order to elect to be regulated as a busi- 
ness development company, an issuer must regis- 
ter a class of its equity securities under Section 
12. (See Section 54 of the Small Business Incen- 
tive Act of 1980) [15 U.S.C. 80a—53]. 


44Section 12(g)(2) of the Exchange Act provides 
varying types of exemptions from the registration 
provisions of Section 12(g) for specific classes of 
issuers (e.g., cooperative organizations and insur- 
ance companies). 
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information disclosed in this registration statement 
is comparable to that required for registration un- 
der Section 12(b). The registration statement be- 
comes effective sixty days after filing, or within 
such shorter period as the Commission may di- 
rect. As with Section 12(b) registration, the man- 
dates of Section 16 become operative on the ef- 
fective date of the registration statement. 


(26) Question: A company recently completed its 
first public offering registered under the Securities 
Act of 1933. As a result it files periodic reports with 
the Commission pursuant to Section 15(d) of the 
Exchange Act. At the end of its fiscal year, its as- 
sets total $900,000 and it has over 600 common 
shareholders. Are the company’s officers and di- 
rectors subject to Section 16 of the Exchange Act? 


Answer: No. Since the company does not have 
$1,000,000 in assets, it is not required to register 
its common stock under Section 12(g). Until the 
company’s common stock or other class of equity 
security is registered under Section 12(b) or 12(g), 
the insiders are not subject to Section 16.4° 


(27) Question: If the same company were to list its 
securities on a national securities exchange, 
would the insiders be subject to Section 16? 


Answer: Yes. A class of equity securities is now 
listed on a national securities exchange and regis- 
tered pursuant to Section 12(b). Section 16 
applies to all insiders of companies with a class of 
equity security registered under Section 12, and 
its obligations attach as soon as registration be- 
comes effective.*® 


ll. interpretations Relating to the Commission's 
Rules Under Section 16(a) 


A. Rule 16a-1 [17 CFR 240.16a-1 | 


Rule 16a—1 implements the statutory reporting re- 





45 Letter re Superior Packing Company dated Jan- 
uary 13, 1978. 


46 However, Rule 16a—1(d) [17 CFR 240.16a—1(d)] 
requires that certain transactions which occurred 
prior to registration under Section 12 must be re- 
perted pursuant to Section 16(a) after registration 
becomes effective. 
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quirement by establishing Form 347 for initial re- 
ports of securities benefically owned by insiders 
and Form 44® for statements of subsequent 
changes in such beneficial ownership.*9 


(28) Question: Are there any provisions under 
Section 16 which would permit an insider to file a 
late ownership report? 


Answer: No. The reporting provisions of Section 
16(a) are designed to insure prompt disclosure of 
insider holdings. There are no provisions in the 
Exchange Act, or the rules, permitting an exten- 
sion of time for filing an ownership report. Howev- 
er, instruction 15 to Form 3 and instruction 17 to 
Form 4 allow the reports to be filed and signed by 
an agent on behalf of the reporting person, provid- 
ed the authority for such an arrangement is fur- 
nished to the Commission. 


Illustration: A director of a registered company 
purchases shares of the company’s common stock 
and immediately leaves the country on a month 
long business trip. 


Interpretation: The director is still required to 
arrange for the filing of a Form 4 within the time 
prescribed, notwithstanding the fact that he is 
abroad. 


(29) Question: Must a person selected to become 
an officer or director of a registered company file 





47A Form 3 must be filed within 10 days after the 
occurrence of the event which requires the filing of 
the form. 


48A Form 4 must be filed within 10 days after the 
close of the month in which a change in beneficial 
ownership of the securities of the issuer has 
occurred. 


49 At one time, different forms were required to be 
filed by insiders under each of the relevant stat- 
utes: Forms 4, 5 and 6 under the Securities Ex- 
change Act of 1934; Forms U-17-1 and U-17-2 
under the Public Utility Holding Company Act of 
1935; and Forms N-30F-1 and N-30F-2 under 
the Investment Company Act of 1940. These 
forms were consolidated into Forms 3 and 4 in Se- 
curities Exchange Act Release No. 6487 (March 9, 
1961) [26 FR 2465). 


870/SEC DOCKET 


an initial ownership report on Form 3, within the 
time prescribed, even though he beneficially owns 
no securities of the company? 


Answer: Yes. The purpose of this report is simply 
to indicate the status of the insider’s holdings at 
the time he becomes subject to Section 16(a). The 
fact that he owns no securities does not eliminate 
the filing requirement. 


(30) Question: Should the officers and directors of 
a registered company file an additional Form 3 re- 
port when the company registers a new class of 
equity security under Section 12(g)? 


Answer: No. The purpose of filing the Form 3 re- 
port is to determine and disclose the holdings of 
officers, directors and certain beneficial owners of 
registered companies at the time such persons be- 
come subject to Section 16(a). Since the officers 
and directors are already subject to the reporting 
requirements of Section 16(a), they do not need to 
file an additional Form 3 report for the newly regis- 
tered class of equity security. Of course, an insider 
who acquires shares of the new class would be re- 
quired to file a report on Form 4 disclosing the 
amount of securities acquired. 


Illustration: In a proposed corporate reorganiza- 
tion, Company B will become a wholly-owned sub- 
sidiary of newly-formed Company A. To effect the 
reorganization, Company B will merge into a 
wholly-owned subsidiary of Company A and, upon 
the effective date of the merger, each outstanding 
share of common stock of Company B will be au- 
tomatically converted into one share of common 
stock of Company A. For a number of years, the 
common stock of Company B has been registered 
pursuant to Section 12 of the Exchange Act. Com- 
pany A will file a registration statement at the time 
of the merger to register its own common stock 
pursuant to Section 12. 


Interpretation: Former insiders of Company B, who 
have now become insiders of Company A, need 
not file initial statements of beneficial ownership 
on Form 3 to reflect their new interest in Cmpany 
A, inasmuch as Company A is the successor cor- 
poration of Company B. However, in the interest of 
ownership reporting continuity, the initial filing on 
Form 4 by an insider reporting a change in his 
ownership of Company A equity securities should 
reflect the fact that Company A is the successor 
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issuer to Company B for purposes of filings under 
under Section 16(a). 


(31) Question: The Vice President of Finance of a 
registered company is selected to fill a vacancy on 
the company’s Board of Directors. Must he file an 
additional Form 3 report showing his change in 
status? 


Answer: No. The newly selected director is al- 
ready subject to the reporting requirements of 
Section 16(a) since he is an officer of the compa- 
ny, and no additional filing is required to indicate 
his change of status. 


(32) Question: A company’s common stock is 
listed on three national securities exchanges. Must 
insiders file copies of Forms 3 and 4 with each ex- 
change as well as with the Commission, in order 
to satisfy the requirements of Section 16(a)? 


Answer: No. Rule 16a—1(c) allows an issuer listed 
on more than one exchange to designate which 
exchange will receive the reports required to be 
filed under 16(a). However, if no designation is 
made, ownership reports must be filed with each 
national securities exchange on which an equity 


security of the issuer is listed. 


(33) Question: Must a person who becomes an of- 
ficer or director of a registered company report 
changes in his beneficial ownership which oc- 
curred prior to his assuming that status? 


Answer: Yes. When he becomes an officer of di- 
rector he files a Form 3; in addition, he must file a 
Form 4 with respect to any subsequent purchase 
or sale. In his first Form 4, the insider must report 
all prior purchases or sales that occurred within 
the preceding six months even though they were 
effected before he became an officer or director. 
Transactions which occur outside of this six month 
period need not be reported. The purpose of this 
requirement is to provide disclosure with respect 
to all transactions which may be subject to the re- 
covery provisions of Section 16(b).5° 





59Securities Exchange Act Release No. 8697 
(September 18, 1969) (34 FR 15246). See also 
Adler v. Klawans, 172 F. Supp. 502 (S.D.N.Y. 
1958), aff'd, 267 F.2d 840 (2d Cir. 1959; Blau v. 
Allen, 163 F. Supp. 702 (S.D.N.Y. 1958). In both 
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Illustration: On May 1, an employee purchases 
stock of his registered company on a national se- 
curities exchange. Thereafter, on June 30, he be- 
comes an officer of the company and files his 
Form 3 within 10 days. On September 15, he ac- 
quires additional shares of the company under an 
employee benefit plan and prepares to file his first 
Form 4. 


Interpretation: The officer's May 1 purchase 
should be included in his first Form 4 report. 


(34) Question: Should directors and officers of an 
issuer report changes in their beneficial ownership 
of equity securities of such issuer which occur 
prior to the issuer's first registration of an equity 
security under Section 12 but within six months of 
an otherwise reportable transactions? 


Answer: Yes. Pursuant to Rule 16a—1(d) [17 CFR 
240.16a—1(d)], directors and officers are required 
to report in their initial Form 4 all changes of bene- 
ficial ownership which occur within six months 
prior to the date of the transaction which required 
the filing of the form. 


Illustration: On January 3, a non-registered com- 
pany sells 1,000 shares of its common stock to 
one of its directors. On April 2, the company’s 
common stock is registered under Section 12(g) 
and the director files his Form 3. From May 15 
through May 28, the director acquires an addition- 
al 5,000 shares of the common stock in a series of 
private transactions. 


Interpretation: The first Form 4 is triggered by the 
purchase of the common stock on May 15. Ac- 
cordingly, the director would have to report all his 





cases the courts held that for purposes of Section 
16(b), a purchase of an equity security made be- 
fore a person becomes a director or officer of a 
registered company may be matched with a sale 
within 6 months, at a time when such person is a 
director or officer of the issuer. 


It should be noted that while directors and officers 
are subject to the requirements of Section 16 for 
certain transactions occurring before becoming di- 
rectors and officers, there is no corresponding re- 
quirement for 10 percent beneficial owners. See 
footnote 32, supra. 
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transactions in the company’s common stock 
which occurred since the preceding November 15. 


(35) Question: If a person ceases to be a director 
or officer of a registered company or if his compa- 
ny ceases to be a registered company, does he 
have any obligation to report changes in his bene- 
ficial ownership which occur following termination 
of his office or of the company’s status as a regis- 
tered company? 


Answer: Yes. Rule 16a-—1(e) requires that such 
person report any change in beneficial ownership 
which occurs on or after the date he ceases to be 
an officer or director, if such change occurs within 
six months of any other change prior to that 
date.5' Under the rule the same result would ob- 
tain were the company to terminate its registered 
status. The rule provides, in effect, that the last re- 
portable transaction occurring while a person is an 
officer or director, or while the company still has 
an equity security registered, establishes the time 
from which the six month period is measured.52 


B. Rule 16a-2 [17 CFR 240.16a-2] 


Rule 16a—-2 sets out standards to help determine 
whether a person is the beneficial owner, directly 
or indirectly, of more than 10 percent of a class of 
equity security for purposes of Section 16(a). 


(36) Question: Where a company has two series 
of registered preferred stock outstanding, differing 
only with respect to dividend rate and redemption 
price, is each series considered a separate 
“class” of security for the 10 percent computa- 





5'Letter to Michael J. Halloran, Esq. dated May 
30, 1980 and letter re Biospherics, Inc. dated Oc- 
tober 2, 1975. 


52See Feder v. Martin Marietta Corp., 406 F.2d 
260 (2d Cir. 1969), cert. denied, 396 U.S. 1036 
(1970), where the United States Court of Appeals 
for the Second Circuit held that Section 16(b) lia- 
bility arose if a director who had purchased shares 
of a company while he was a director sold them at 
any time within 6 months after the purchase even 
though he had in the interim resigned as a direc- 
tor. 
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tion?53 


Answer: No. Securities with substantially similar 
characteristics are generally considered to consti- 
tute one class, even though they may confer 
slightly different ancillary privileges. Accordingly, a 
person who owns over 10 percent of one such 
series, but less than 10 percent of both series 
combined, is not subject to Section 16(a).54 


(37) Question: In determining whether a person is 
the beneficial owner of more than 10 percent of a 
class of securities, is the base the number of 
shares outstanding, excluding the number of 
shares held by or for the account of the issuerer or 
its subsidiaries? 


Answer: Yes. 


Illustration: A registered company has 2,000,000 
shares of authorized common stock. There are 
1,100,000 shares outstanding, of which the com- 
pany’s subsidiary holds 100,000 shares. 


Interpretation: A person owning 99,000 shares of 
the company would not be considered a 10 per- 
cent holder since such person would own only 9.9 
percent of the class (99,000— 1,000,000). 


(38) Question: Are substantial stockholders 
charged with the responsibility of knowing exactly 
how many shares a company has outstanding at 
any particular time? 


Answer: No. the Commission realizes that an issu- 
er may engage in numerous transactions involving 
its securities, with the result that the total amount 
of securities outstanding may fluctuate. Even ma- 
jor shareholders may not be aware of these 
changes on a timely basis. In recognition of this 
fact, Rule 16a—2 provides that a person acting in 





53Section 12(g)(5) defines the term “class” as: 


. all securities of an issuer which are of sub- 
stantially similar character and the holders of 
which enjoy substantially similar rights and privi- 
leges.” 


54E/lerin v. Massachusetts Mutual Life Insurance 
Company, 270 F.2d 259 (2d Cir. 1959). 
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good faith may rely on the information contained in 
the latest consolidated financial statement in a 
registration statement or annual report filed with 
the Commission in determining the amount of a 
class outstanding. 


Illustration: Assume that the registered company 
referred to in the above illustration acquires 
19,000 shares of its stock in the open market. The 
person owning 99,000 shares, who has no knowl- 
edge of the issuer’s purchase, becomes a benefi- 
cial owner of more than 10 percent. Unaware of 
this fact, he does not file an initial report on Form 
3. 


Interpretation: Absent actual knowledge, this per- 
son would not be deemed to be in violation of the 
reporting requirements of Section 16(a). However, 
he must report no later than 10 days after the 
close of the month in which the company’s annual 
report on Form 10-K is filed with the Commission 
indicating the reduced amount of stock outstand- 
ing or such earlier time when he obtains knowl- 
edge of such reduction.5> 


(39) Question: Are securities issuable pursuant to 
the exercise of warrants or a conversion privilege 
excluded from the 10 percent class computation? 


Answer: No. Rule 16a—2(b) provides that for pur- 
poses of determining whether a person is a bene- 
ficial owner of more than 10 percent of any class 
of equity security he shall be deemed to be the 
beneficial owner of securities which he has the 
right to acquire through the exercise of presently 
exercisable options, warrants, or rights, or through 
the conversion of presently convertible securities. 
Securities subject to such options, warrants, rights 
or conversion privileges, held by such person, are 
deemed outstanding for the purpose of computing 
the percentage of the class owned by him, but are 
not deemed outstanding for the purpose of 
computing the percentage of the class owned by 
any other person.5® 


Illustration: An individual owns 10,000 shares of 
common stock and $90,000 principal amount (of a 





55 Securities Exchange Act Release No. 7667 (Au- 
gust 3, 1965) [30 FR 9878). 


56 Securities Exchange Act Release No. 8325 
(June 6, 1968) [33 FR 8774]. 
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total outstanding principal amount of $1,000,000) 
of debentures which are presently convertible into 
50,000 shares of common stock of a registered 
company. That company currently has 700,000 
shares of common stock outstanding. 


Interpretation: Since this individual would be 
deemed to own only 60,000 shares of the total 
750,000 shares which would be outstanding in the 
event of his conversion, he would not be consid- 
ered a percent beneficial owner of the common 
stock. 


(40) Question: Are ownership reports required for 
persons owning in excess of 10 percent of a class 
of registered security which is convertible into less 
than 10 percent of a class of equity security? 


Answer: Yes. The staff is of the view that the stat- 
ute requires reports to be filed by persons holding 
more than 10 percent of a class of any registered 
security which is convertible into an equity securi- 
ty. The same result would obtain where a person 
held more than 10 percent of a registered class of 
warrants exercisable for shares of common stock 
of the company.5” 


Illustration: A person owns 8 percent of a class of 
presently exercisable warrants and 15 percent of a 
class of presently convertible debentures, both of 
which are registered on a national securities ex- 
change. Upon exercise and conversion, he would 
own approximately 6 percent of the outstanding 
common stock. 


Interpretation: Notwithstanding the fact that in the 
event of exercise and conversion this person 
would own less than 10 percent of the common 
stock outstanding, ownership reports are required 
because such person owns more than 10 percent 





57The United States Court of Appeals for the Sec- 
ond Circuit has stated in Chemical Fund v. Xerox 
Corp., 377 F.2d 107 (2d Cir. 1967), that a class of 
registered securities which is convertible into equi- 
ty securities of the issuer should not be consid- 
ered a separate class of equity security for pur- 
poses of determining liability for short-swing 
profits under Section 16(b). In light of the differing 
purposes of Section 16(a), the staff does not be- 
lieve this decision to be determinative of the obli- 
gation to file ownership reports under that section. 
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of a class of a registered equity security, i.e., the 
convertible debentures. In the event such deben- 
tures were not registered under Section 12, no re- 
ports would be required provided the person is not 
otherwise an insider. However, if the person is a 
director or officer of the issuer, ownership informa- 
tion with respect to all equity securities of the issu- 
er, whether registered or not, must be reported. 


C. Rule 16a-3 ;b17 CFR 240.16a-3] 


Rule 16a—3 permits a person to include a declara- 
tion in his ownership report that the filing of such 
report is not to be construed as an admission that 
such person is, for the purpose of Section 16 of 
the Act, the beneficial owner of securities covered 
by the report. 


(41) Question: Could Mr. Smith in Question 5, su- 
pra, disclaim beneficial ownership with respect to 
the securities held by the foundation? 


Answer: Yes. In case of genuine doubt, Mr. Smith 
can include such holdings in his own ownership 
report and in a footnote disclaim beneficial owner- 
ship pursuant to Rule 16a-3. 


D. Rule 16a—4 [17 CFR 240. 16a-—4] 


Rule 16a—4 provides an exemption from the oper- 
ation of both Sections 16(a) and 16(b) for execu- 
tors and administrators of various kinds of estates 
for a limited period of twelve months following their 
appointment. Thereafter, ownership reports are re- 
quired under Section 16(a) and liability attaches 
under Section 16(b), but only if the estate is a 
more than 10 percent beneficial owner of a regis- 
tered class of equity security. 


(42) Question: Should the excutrix of an estate 
which holds over 10 percent of the equity securi- 
ties of a registered company, report estate trans- 
actions in such securities occurring during the first 
12 months of her appointment as executrix? 


Answer: No. Rule 16a—4(a) states that executors 
and administrators of the estate of a decedent, 
guardians and committees for an incompetent, 
and various administrators of the estates or assets 
of others are exempt during the first twelve months 
of their administration from the duties and liabili- 
ties imposed by Section 16(a) and Section 16(b). 
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Illustration: On January 1, a person is appointed 
the executrix of the estate of a decedent who, at 
the time of his death, was a director of a registered 
company. The only securities held by the estate 
are 100,000 shares of the common stock of the 
company, which is equal to 10.1 percent of the 
common stock outstanding. On February 1, the 
executrix sells 20,000 of these shares in order to 
pay some expenses. 


Interpretation: The executrix is not required to re- 
port this transaction since it occurred within twelve 
months of her appointment.5® 


(43) Question: Must a registered company report 
repurchases of its own equity securities pursuant 
to Section 16(a)? 


Answer: No. Issuer repurchases are exempt from 
the application of Sections 16(a) and 16(b) by 
virtue of Rule 16a—4.59 


E. Rule 16a—5 [17 CFR 240.16a-5] 


Purchases and sales by odd-lot dealers insofar as 
such transactions are reasonably necessary in the 
ordinary course of their business are exempt from 
Section 16 of the Exchange Act pursuant to Rule 
16a-—5. Odd-lot dealers perform the function of 
purchasing and selling securities in amounts less 
than the exchange unit of trading, usually 100 
shares. Since odd-lot dealers must accept every 
order transmitted,®° their transactions in odd-lots 
and the adjustment of their inventory positions 





58|It should be emphasized that even after the 
twelve month grace period has elapsed, the exec- 
utrix would be subject to the provisions of Section 
16 only if the estate were a 10 percent beneficial 
owner of a class of equity security registered un- 
der Section 12. In such a situation ownership re- 
ports are required to be filed by the executrix. 


59|mposition of the short-swing profit recovery pro- 
visions of Section 16(b) would be incongruous in 
this context, since the company would owe any 
profit to itself. 


6° That is, the odd-lot dealer must always buy 
when a customer wants to sell, and sell when a 
customer want to buy, at the first possible oppor- 
tunity following receipt of an order. 
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caused by such transactions do not ordinarily pro- 
vide an opportunity for speculative abuse. It 
should be noted that any person who properly per- 
forms the functions of an odd-lot dealer would be 
entitled to the exemption provided by the rule. 


(44) Question: |Is a specialist on a national securi- 
ties exchange exempt from the operation of Sec- 
tion 16 when trading in odd-lots, even though he 
may be an officer, director or 10 percent beneficial 
owner of the company whose securities are in- 
volved? 


Answer: Yes. The specialist executes odd-lot or- 
ders in addition to his primary responsibility to 
maintain an orderly round lot market, and thus he 
is also considered to be an odd-lot dealer. 


(45) Question: Can persons acting in their capaci- 
ty as odd-lot dealers ever be subject to Section 16 
when trading? 


Answer: Yes. The exemption does not apply to 
transactions by an odd-lot dealer which involve his 
taking a position on the long or short side in ex- 
cess of that necessary to transact his odd-lot busi- 
ness. An odd-lot dealer who takes a position not 
reasonably related to his odd-lot business may be 
subject to all the requirements of Section 16. 


F. Rule 16a—6 [17 CFR 240.16a-6] 


Rule 16a—6 requires the reporting of certain trans- 
actions occurring in connection with puts, calls, 
options and similar rights. However, the acquisi- 
tion, expiration, surrender to the issuer, or cancel- 
lation of any non-transferable stock option or stock 
appreciation right issued under an employee ben- 
efit plan which meets the conditions of Rule 16b-3 
is exempt from reporting by virtue of paragraph (c) 
of the rule. For purposes of this release, employee 
benefit plans which do not meet the conditions of 
Rule 16b-3°' may be termed ‘‘non-complying 
plans.” 





61 Rule 16b-3 provides an exemption from the lia- 
bility provisions of Section 16(b) of the Exchange 
Act for certain transactions involving acquisitions 
and dispositions of securities by participants under 
employee benefit plans which meet the conditions 
specified in the rule. 
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(46) Question: Are non-transferable options or 
rights granted to an employee under a plan which 
does not meet the conditions of Rule 16b-3 re- 
quired to be reported pursuant to Section 16(a)? 


Answer: Yes. Rule 16a—6 requires the reporting of 
the grant, acquisition, or disposition of any put, 
call, option or similar right on the grund that such a 
transaction involves a change in the beneficial 
ownership of the equity security to which the right 
relates. 


The transferability or non-transferability of the 
right itself is unimportant in this context since the 
recipient acquires or disposes of the same benefi- 
cial interest in the underlying equity security in ei- 
ther case. 


(47) Question: Should the award of a stock option 
granted in tandem with a SAR ® under a non- 
complying plan be reported by an insider? 


Answer: Yes. If currently exercisable the option 
and SAR shares should be reported within 10 days 
after the end of the month in which they are 
granted; both should be reported even if the SAR 
is exercisable only for cash. In the event they are 
not exercisable until sometime in the future, the 
award should be reported for the month in which 
they become exercisable. Of course, if the plan 
meets the requirements of 16b-3, the acquisition 
of the option and SAR is exempt from the liability 
and reporting provisions of Section 16 by virtue of 
that rule and Rule 16a—6(c). 


(48) Question: Under a non-complying plan, an 
insider receives an award of the right to acquire 
shares of his registered company, exercisable 
only at the time of his retirement. When must the 
employee report the award? 


Answer: At the time the right becomes exercisa- 
ble. 


(49) Question: A registered company grants a 
stock bonus award to an insider. The bonus 
shares are subject to a repurchase option, exerci- 
sable only if the grantee’s employment is termi- 
nated. Should the employee report the award on 
Form 4? 





62 See discussion of SARs in Question 22, supra. 
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Answer: Yes. A Form 4 should be filed covering 
the stock granted to the insider. The reporting date 
for the transaction would be the date of the grant, 
and the transaction should be described as the re- 
ceipt of a stock bonus. Pursuant to Rule 16a-6, 
Note 1, the company’s repurchase option need not 
be reported by the insider until it is exercisable. 


Upon termination of employment, the grantee 
should file a Form 4 reporting the company’s re- 
purchase option provided that other reportable 
changes in the insider's beneficial ownership 
occurred within the six months preceding such ter- 
mination.§? The termination of the company’s re- 
purchase option need not be reported if such op- 
tion lapses without ever having been exercised. 


(50) Question: Where an insider (“lender”) loans 
equity securities of his registered company to a 
brokerage firm (borrower’’), which of the following 
events requires the lender to file a report on Form 
4? 


(a) The initial loan of the securities to the borrow- 
er; 


(b) The transfer of record ownership of the securi- 
ties from the lender to the borrower (or its nomi- 
nee); 


(c) A disposition of the borrowed securities, by 
loan or sale, by the borrower prior to the return of 
an equivalent amount of such securities to the 
lender; and 


(d) A purchase by the lender of replacement secu- 
rities in the event of a default by the borrower. 


Answer: The lender is not required to report the 
actual loan of securities to the borrower, nor the 
transfer of record ownership.® Similarly, no report 





®3Letters re Ite! Corporation dated May 16, 1978 
and Amdahl Corp. dated January 19, 1977. 


64The staff has long held the view that neither a 
bona fide pledge nor a loan of securities is a re- 
portable event pursuant to the requirements of 
Section 16(a) of the Exchange Act. This position is 
grounded on the belief that the vast majority of 
such transactions are not subterfuges for sales, 
but rather straightforward commercial transactions 
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is required when there is a sale of such securities 
by the brokerage firm, so long as the loan is not in 
default; nor would a loan made by the borrower be 
a reportable event. Of course, a default by the bor- 
rower through failure to return the borrowed secu- 
rities and the subsequent purchase by the lender 
of replacement securities would be reportable on 
Form 4. 


(51) Question: Is the right to acquire securities to 
be obtained in connection with a merger, a right to 
buy securities within the meaning of Rule 16a—6? 


Answer: No. 


Illustration: The shareholders of two otherwise 
unrelated companies agree to merge. Pursuant to 
the merger agreement, shares of common stock of 
the acquiring registered company are to be ex- 
changed for the common stock of the other com- 
pany. One person is a director and stockholder of 
both companies. 


Interpretation: The common director need not re- 
port his right to acquire shares of the registered 





which contemplate payment of the loan and the re- 
turn of the pledged or borrowed securities to their 
owner, with no consequent change in his benefi- 
cial ownership for purposes of Section 16(a). Re- 
cently, the United States Supreme Court has ruled 
in Rubin v. United States, 49 U.S.L.W. 4103 (Jan- 
uary 21, 1981), that the pledge of stock to a bank 
as collateral for a loan is an “offer” or “sale” of a 
security under Section 17(a) of the Securities Act 
of 1933. The staff has carefully examined the Ru- 
bin opinion in light of its administrative practice not 
to require the reporting of bona-fide pledges and 
loans of securities. In brief, the staff notes that 
Rubin deals essentially with issues arising largely 
under the Securities Act of 1933. Rubin does not 
address the impact of a pledge or loan in the con- 
text of the prohibition against insider trading found 
in Section 16(b) of the Exchange Act, nor does the 
Opinion treat the effect of such arrangements with 
respect to the disclosure system established by 
Section 16(a). Given the different statutory objec- 
tives, the staff does not regard the Rubin decision 
as dispositive for reports filed under Section 16(a). 
Accordingly, the staff will adhere to its position 
that bona-fide pledges and loans of securities 
need not be reported as changes in beneficial 
ownership. 
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company in the merger. Of course, his acquisition 
of common stock upon completion of the merger 
must be reported. 


(52) Question: “A” acquires a currently exercisa- 
ble option to purchase 15 percent of the outstand- 
ing common stock of a registered company from 
“B”. Must this transaction be reported under Sec- 
tion 16(a)? 


Answer: “A” is required to report the acquisition of 
beneficial ownership of 15 percent of the outstand- 
ing common stock of the registered company. “B” 
is required to report the granting of the option as a 
change in his beneficial ownership. Both “A” and 
“B” have a sufficient interest in the securities to be 
considered beneficial owners under Section 16(a). 
If “A” is not already filing reports as an insider, his 
report will be filed on Form 3. 


In the event the option expires or is cancelled, 
without “A” exercising his right to buy, both “A” 
and “B” would be required to report the expiration 
or cancellation of the option as a change in their 
beneficial ownership, and “A” would no longer be 
deemed a beneficial owner of the securities under- 
lying the option. If the option were exercised, “A” 
would be required to report the purchase of the 
shares and ‘“B” would report their sale on Form 4. 
“B” would no longer be deemed to be a beneficial 
owner of the securities.® 


(53) Question: |Is the acquisition of a currently ex- 
ercisable right to purchase shares of a registered 
company for a 30 day period the ‘acquisition .. . 
of a presently exercisable . . . call, option or other 
right . . . to buy securities” which is reportable pur- 
suant to Rule 16a—676 


Answer: Yes. However, reporting would not be re- 
quired if the provisions of paragraph (c) of Rule 
16a-6 are satisfied.®’ 





65 Securities Exchange Act Release No. 9499 
(February 23, 1972) [37 FR 4329}. 


66 For consideration of the question whether the 30 
day right to purchase shares is an “option, war- 
rant, or right” within the meaning of Rule 16b-3, 
see the discussion of Rule 16b-3, infra. 


§7Rule 16a—6(c) provides that an ownership report 
need not be filed with respect to the acquisition, 
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(54) Question: |Is the acquisition of an exchange 
traded option or other type of put or call option by 
an insider exempt from reporting by virtue of Rule 
16a-6(c)? 


Answer: No. Rule 16a—6(c) is only available for 
non-transferable stock options and stock appreci- 
ation rights issued in connection with certain em- 
ployee benefit plans that satisfy the conditions of 
Rule 16b-—3.®* Accordingly, an insider would be re- 
quired to report the acquisition of the exchange 
traded or other type of option on Form 4. 


(55) Question: Must an insider report the grant of 
performance units under a performance share 
plan®? that meets the conditions of Rule 16b-37? 


Answer: No. However, the acquisition of common 
stock in satisfaction of the performance units 
would be reportable under Section 16(a) even 
though exempted from Section 16(b) by Rule 
16b-3. 


Illustration: A registered company adopts a per- 
formance share plan. The plan provides for the 
granting of awards to participants in the form of 
performance units, but no payments will be made 
on account of such awards until after the end of a 





expiration, surrender to the issuer, or cancellation 
of any non-transferable stock option or stock ap- 
preciation right granted pursuant to a plan that 
meets the conditions of Rule 16b-—3. 


68 Rule 16a—6(c), of course, exempts only transac- 
tions in the rights, or ancillary securities. Acquisi- 
tions of the underlying or principal securities must 
be reported under Section 16(a). 


69In general, these plans call for the grant of ac- 
counting units or performance shares which entitle 
participants to payments contingent upon the at- 
tainment of pre-established employment perform- 
ance objectives set over the award period typically 
three or more years. The payment value of each 
unit earned is equal to the current market value of 
a share of company stock at the end of the award 
period, subject in some cases to a maximum pay- 
ment ceiling. Payments are made at the end of the 
award period in cash, stock, or a combination of 
both, in the sole discretion of a disinterested com- 
mittee which administers the plan. Performance 
shares are not transferable by a participant. 
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four-year award period. At the end of an award pe- 
riod, participants become entitled to receive, 
based on their performance units, payments in 
cash and/or common stock of the company, in 
amounts related to the average annual growth of 
the company’s earnings per share during the 
award period. 


Interpretation: Assuming that the plan satisfies all 
applicable provisions of Rule 16b-3, an insider 
need not report the acquisition of performance 
units by virture of paragraph (c) of Rule 16a-6. 


G. Rule 16a—-7 [17 CFR 240.16a-7] 


Rule 16a-7 provides that persons subject to the 
reporting requirements of both Section 16(a) of the 
Exchange Act as well as Section 17(a) of the Pub- 
lic Utility Holding Company Act of 1935 or Section 
30(f) of the Investment Company Act of 1940 may 
file a single ownership report which will be 
deemed to be filed under both Acts. 


(56) Question: A director of a closed end invest- 
ment company, which is registered under the In- 
vestment Company Act of 1940, purchases stock 
of his company which is listed on a national secu- 
rities exchange. His purchase triggers reporting 
requirements under both the Exchange Act and 
the Investment Company Act. Must the director file 
two separate reports to satisfy these require- 
ments? 


Answer: No. The filing of a single ownership state- 
ment containing the required information will be 
deemed to satisfy the reporting obligation under 
both Acts. 


H. Rule 16a—8 [17 CFR 240.16a-8] 


Rule 16a-8 treats the filing of ownership reports 
with respect to situations where securities are held 
in trust. 


(57) Question: For purposes of Rule 16a—8(a), in 
determining whether a person is part of the “im- 
mediate family” of the trustee, are factors such as 
age, marital status, and the sharing of a common 
household relevant? 
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Answer: No. Rule 16a—8(e) specifically defines 
the phrase “immediate family’”° for purposes of 
the rule. The age, marital status and household of 
a particular person are not relevant to this 
determintion. 


Illustration: The trustee of an irrevocable personal 
trust is also a director of a registered company. 
The trust holds less than 10 percent of the com- 
mon stock of that company. The sole beneficiary 
of the trust is the 35-year old married daughter of 
the trustee, who receives the income from the trust 
until age 45 and then is entitled to the corpus. 


Interpretation: Since the beneficiary of the trust is 
the daughter of the trustee, she is considered part 
of his “immediate family,” despite her maturity, 
marital status and presumed independence. Ac- 
cordingly, the trustee must report trust transac- 
tions in the securities of the registered company 
as though they were his own.”! 


(58) Question: An officer of a registered company 
is the beneficiary of an irrevocable trust which 
holds shares of common stock of that company. 





70Rule 16a-8(e) defines an immediate family 
member as: 


1. a son or daughter of the trustee, or a 
descendant of either, 


2. a stepson or stepdaughter of the 
trustee, 


3. the father or mother of the trustee, or 
an ancestor of either, 


4. a stepfather or stepmother of the 
trustee, 


5. a spouse of the trustee. 


For the purpose of determining whether any of the 
foregoing relations exists, a legally adopted child 
of a person shall be considered a child of such 
person by blood. 


71QOpinion of General Counsel, Securities Ex- 
change Act Release No. 1965 (December 21, 
1938) [11 FR 1091]. 
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The officer has the right to vote the trust shares 
but receives income from them only in the discre- 
tion of an independent trustee. Does the officer 
have a vested beneficial interest in the trust within 
the meaning of Rule 16a—8(a)(2)? 


Answer: Yes. As already noted, the term “benefi- 
cial ownership” of securities has not been specifi- 
cally defined by the Commission for purposes of 
Section 16. It is generally recognized, however, 
that among the hallmarks of beneficial ownership 
are the right to control voting and transfer; the 
right to receive or control the disposition of in- 
come; and the right to control disposition of pro- 
ceeds upon liquidation. Not all of these character- 
istics need be present in order for beneficial 
ownership to exist. In this case, since the insider 
may receive income from the trust, and since he 
does have the right to vote the trust securities, it 
appears that he receives benefits sufficient to con- 
stitute him the beneficial owner of securities held 
in the trust.72 


(59) Question: An insider establishes a trust 
whose assets consist of shares of his registered 
company. The sole beneficiary of the trust is a per- 
son not related to the insider, and the trustee is in- 
dependent. The insider retains the power to re- 
move the trustee without the consent of the 
beneficiary. Would the insider be deemed the ben- 
eficial owner of the trust shares? 


Answer: Yes.’ 


(60) Question: Employee benefit plans of various 
types frequently provide for the accumulation of in- 
terests in registered company shares by partici- 
pating employees, including officers and directors. 
Many such plans are based on a form of trust ar- 
rangement, often with an independent trustee, 
with the participants as beneficiaries. Where the 
beneficial interest in company common stock held 
by a plan trust for the accounts of officers and di- 
rectors does not exceed, in the aggregate, 20 per- 
cent of the market value of all securities held by 
the trust, are officers and directors required to re- 
port: (1) participant and company contributions un- 





72Letter to John R. Blake dated June 30, 1971. 


73See Rule 
240.16a—8(a)(3)]. 


16a-8(a)(3). [17 CFR 
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der the plan; (2) the purchase by the trustee of the 
common stock of the company for use in connec- 
tion with the plan; (3) the allocation of company 
stock to their individual trust accounts; or (4) the 
periodic vesting of rights to acquire the common 
stock so allocated?74 


Answer: No.’5 Such intra-plan transactions are ex- 
empt from the reporting requirements under rule 
16a—8(b). However, a plan participant who is re- 
quired to report changes in beneficial ownership 
pursuant to Section 16(a) must continue to file re- 
ports on Form 4 to disclose any other changes in 
his beneficial ownership which occur outside the 
plan. Each such report should include, by foot- 
note, a statement as to the number of shares vest- 
ed for such individuals in the plan as shown by its 
latest annual report. The footnote should also indi- 
cate that the information reflected therein does not 
include securities which may have accrued to his 
account since the filing of the plan’s last report. Of 
course, actual distributions of plan securities to 
insider participants should be reported in accord- 
ance with Rule 16a—1. Finally, should the plan it- 
self become a 10 percent beneficial owner, the 
plan would be required to file its own reports pur- 
suant to Rule 16a—8(c). 


(61) Question: Would the existence of a provision 
in an employee plan which permits participants to 
reallocate their contributions among the various 
funds in the plan at least once a year affect the 
availability of the 16a—8(b) exemption? 


Answer: No. As long as the aggregate market 
value of reportable securities allocated to the ac- 





74See letters re The Pillsbury Company dated 
June 17, 1981 and Associated Madison Com- 
panies, Inc. dated October 27, 1980. 


75Where a trust holds more than one class of equi- 
ty security of the same issuer, the aggregate value 
of all classes of equity securities of the issuer held 
by the trust should be taken into consideration 
when computing the 20 percent threshhold estab- 
lished in paragraph (b) of Rule 16a—8. Further, the 
exemption provided by Rule 16a—8(b) is not “ac- 
quired or lost solely as a result of changes in the 
value of the trust assets during any fiscal year or 
during any time when there is no transaction by 
the trust in the securities otherwise subject to the 
reporting requirements of Section 16(a).” 
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counts of officers and directors represents less 
than 20 percent of the market value of all securi- 
ties held by the plan, Rule 16a—8(b) is available. 


(62) Question: Assuming that a trust does not 
meet the 20 percent test of Rule 16a—8(b), is the 
second sentence of that rule available to provide 
an exemption from reporting for officer and direc- 
tor participants if the benefit plan provides that the 
company, in its sole discretion, can determine 
when distributions will be made except in the case 
of death, disability or termination of employment? 


Answer: No. Rule 16a—8(b) does provide an addi- 
tional exemption from reporting when the owner- 
ship, acquisition or disposition of the securities by 
a trust is made without the settlor’s or benefic- 
iary’s prior approval.’ Here, however, the compa- 
ny as settlor has full control over the disposition of 
the securities held by the trust and, accordingly, 
Rule 16a—8(b) is not available.’” 


(63) Question: Would the answer to Question (62) 
be different if the company did not have any dis- 
cretion over distributions but the participant had 
the right to withdraw his interest in the trust after a 
period of 5 years from the time the shares were al- 
located to this account? 


Answer: No. Here the beneficiary has some con- 
trol over the disposition of securities made by the 
trust. Since the plan contemplates withdrawals by 
participants prior to actual termination of employ- 
ment, the exemption provided by the second sen- 
tence of Rule 16a—8(b) would not appear to be 
available.7® 





76The second sentence of Rule 16a—8(b) states, 
“(E]xemption is likewise accorded from section 
16(a) with respect to any obligation which would 
otherwise be imposed solely by reason of owner- 
ship as settlor or beneficiary of securities held in 
trust, where the ownership, acquisition, or disposi- 
tion of such securities by the trust is made without 
prior approval by the settlor or beneficiary.” 


77See letter re Quaker Oats Company dated April 
12, 1973. 


78See letter re Dain, Kalman & Quail dated No- 
vember 29, 1973. It should be noted that in those 
situations where this exemption is applicable, that 
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(64) Question: Is there any provision under Rule 
16a-8 which would exempt from reporting the ac- 
tual distribution of securities to insider participants 
in a plan? 


Answer: No. Actual distributions of company stock 
are not exempt from reporting and therefore such 
acquisitions must be reported within the time pre- 
scribed by Rule 16a—1.79 


(65) Question: Must a trust, and its trustee, file 
separate reports pursuant to Section 16(a), if the 
trust holds 5 percent of the outstanding common 
stock of a registered company and the trustee is 
an insider of the same company? 


Answer No.®° 


(66) Question: Is it ever appropriate to file only 
one annual ownership report covering all officer 
and director participants in a benefit plan? 


Answer: Yes. The staff recognizes that the assem- 
bling and reporting of transactions for individual 
insider participants as frequently as on a monthly 
basis may require burdensome and costly proce- 
dures. Accordingly, the staff has interpreted the 
provisions of Rule 16a—8(d) to provide partial re- 
lief from the reporting provisions of Section 16(a) 





is, where the settlor or beneficiary has no control 
over the ownership, acquisition or disposition of 
the company’s securities, participants who are 
otherwise required to report changes in beneficial 
ownership should include a notation, on any report 
filed, of the number of shares vested to their ac- 
counts under the plan as shown by its latest annu- 
al report, and an indication that such report does 
not include securities which may have been ac- 
quired since the last plan report. 


78Letter re Buckhorn, Inc. dated April 30, 1981 
and Butler Manufacturing Company dated Febru- 
ary 5, 1981. 


80 Notwithstanding the fact that the definition of the 
term “person” in Section 3(a)(9) does not ex- 
pressly include trusts, if the trust were a 10 per- 
cent beneficial owner, both it and the trustee 
would have to file separate ownership reports re- 
flecting such transactions. Letter re Caltron Sys- 
tems, Inc. dated September 6, 1973. 
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for officers and directors who are participants in a 
plan.®’ Under this interpretation, the plan trustee 
may file a single annual report naming the insider 
participants, and showing the dates, amounts and 
average price per share of company securities at- 
tributable to each officer and director for the peri- 
od.®2 If this procedure is followed, individual own- 
ership reports reflecting interests accrued under 
the plan are not required. 


(67) Question: |Is Rule 16a—8(d) available to offi- 
cer and director participants in benefit plans that 
do not provide for the establishment of a trust? 


Answer: No. Rule 16a—8(d) permits deferred re- 
porting only for plan securities held in trust. 


Illustration: A registered company adopts an em- 
ployee benefit plan which allows employees to 
make monthly purchases of company common 
stock on the open market, through a broker, by 
means of monthly payroll deductions. Each month, 
a participant immediately acquires full ownership 
of shares purchased for his or her account. Shares 
are held for the participant’s account in the name 
of the broker until delivery is requested by the par- 
ticipant. 


Interpretation: Since this plan does not provide for 
the establishment of a trust, Rule 16a—8(d) is not 
available, and officer and director participants 
must file a Form 4 for each month in which there is 
a change in beneficial ownership resulting from 
participation in the plan. Since the shares held by 
the plan are segregated in a brokerage account for 
the benefit of the participant, and since the partici- 
pant can vote the shares and obtain physical pos- 





81Letters re Royal Crown Cola Co. dated July 31, 
1974 and General Tire and Rubber Company dat- 
ed January 5, 1973. 


821t should be noted that a trust which is a 10 per- 
cent stockholder may not avail itself of this relief. 
Accordingly, if a trust owns more than 10 percent 
of a class of equity security of a registered compa- 
ny, both the trustee and the trust would have to re- 
port, on a regular basis, the transactions of the 
trust in the securities of the company. Letter re 
The Bendix Corporation dated August 10, 1972. 
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session of them, there is no basis for deferred re- 
porting.®3 


(68) Question: As a matter of administrative con- 
venience, may the committee administering a ben- 
efit plan file the Form 4 report on behalf of all 
participating officers and directors, instead of the 
trustee? 


Answer: Yes.84 


(69) Question: Under the terms of a retirement 
plan in use by a registered company, participants 
are allowed to reallocate contributions annually 
among various funds in the trust and they are enti- 
tled to vote the shares of company common stock 
credited to their accounts. However, participants 
are not entitled to receive such shares until their 
retirement, disability, death or other termination of 
employment. Is the reporting exemption provided 
by Rule 16a—8(g)(3) available to officer and direc- 
tor participants in the plan?85 


Answer: Yes. The mere pass-through of voting 
rights to participants in a pension or retirement 
plan, even when coupled with the power to 
reallocate contributions on an annual basis does 





83Letters re Northwest Energy Company dated 
September 8, 1976; and The Texstar Corporation 
dated July 11, 1975. 


84Letters re North American Group Associates 
dated January 24, 1979 and Clarkson Industries, 
Inc. dated December 13, 1973. 


85As noted above, Rule 16a—8(b) may also be 
available to participants in the plan if the beneficial 
interest in company common stock held by the 
trust for the account of statutory insiders does not 
exceed, in the aggregate, 20 percent of the market 
value of the securities having a readily ascertaina- 
ble market value held by the trust. 


Although Rule 16a—8(b) technically provides only 
an exemption from reporting changes in beneficial 
ownership of securities held in trust, and Rule 
16a-—8(g)(3) provides an exemption only for 
changes in an insider's indirect interest in portfolio 
securities held by certain types of plans, it is the 
staff's view that all intra-plan transactions are ex- 
empt from reporting if either of these two provi- 
sions is applicable. 
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not change the primary emphasis of the pension 
or retirement plan.®® Since a participant's interest 
remains substantially indirect, Rule 16a—8(g)(3) is 
available.®7 


(70) Question: Would the existence of withdrawal 
provisions in a plan automatically destroy the 
availability of Rule 16a—8(g)(3)? 


Answer: No. If limited withdrawal provisions are 
accompanied by the imposition of significant pen- 
alties on the participants, such provisions will not 
automatically disqualify the plan from being con- 
sidered a “pension or retirement plan.’®® Signifi- 
cant penalties might consist of denying the partici- 
pant the right to participate in the plan for at least 
one-year period®’, and/or requiring the forfeiture 
of a substantial portion of the participant's interest 





86 A “‘pension or retirement plan,” within the mean- 
ing of the rule, is one in which participants gener- 
ally are not entitled to receive a distribution until 
their retirement, death, or other termination of em- 
ployment. 


87For example, the staff is of the view that the fol- 
lowing are two indications of direct ownership: (1) 
the ability to control or influence the timing and 
amount of purchase or sale of securities for the 
plan; and (2) the ability of a participant to withdraw 
his vested interest in the plan without substantial 
penalty. 


88Even where the penalties are not significant, the 
reporting obligations may be deferred if the admin- 
istrators of the plan file annually a single report 
pursuant to Rule 16a—8(d) which reflects the ben- 
eficial interests of officer and director participants 
in the company stock held by the plan. Individual 
ownership reports which are otherwise filed by 
participants should note their participation in the 
plan. 


89Letter re Santa Anita Realty Enterprises, Inc. 
dated May 30, 1980. A lesser period of time is not 
sufficient; see letters re United Bank Corporation 
of New York dated March 5, 1981; Newhall Land 
and Farming Company dated September 29, 
1980; Western Gear Corp. dated April 9, 1979; 
and Heritage Communications, Inc. dated Sep- 
tember 14, 1978. 
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in the employer's contribution.°° 


(71) Question: |s the rule available where a partic- 
ipant can make withdrawals, without penalty, for 
emergency and educational purposes subject to 
the approval of the committee administering the 
plan? 


Answer: No. Withdrawal provisions of any kind 
must be accompanied by corresponding penalties. 


(72) Question: Would a voluntary, contributory 
employee benefit plan that requires the establish- 
ment of a trust, and allows the employee partici- 
pant to choose from different investment media, 
be deemed a “business trust” within the meaning 
of Rule 16a—8(g)(4)? 


Answer: No. The term “business trust” has been 
construed to mean a type of business organization 
formed along the lines of the common-law or 
‘Massachusetts trust,” and which is engaged in 
general commercial enterprise. An employee ben- 
efit plan would not normally be considered such an 
entity, and the exemption provided by Rule 
16a—8(g)(4) would not be available.°' 


|. Rule 16a-9 [17 CFR 240.16a-9] 


Rule 16a-9 provides a temporary exemption or, 
more accurately, deferred reporting for certain 
transactions in which the amounts involved are 
sufficiently small that there appears to be no pub- 
lic interest in requiring reports of the transactions 
as they occur. 


(73) Question: |s the exemption provided by Rule 
16a-9 available to an insider who participates in a 
registered company’s employee benefit plan? 


Answer: The exemption provided by Rule 16a-9 
would be available for acquisitions by an insider 





%7While a percent forfeiture is considered to be 
substantial, a lesser percentage would not; see 
letters re Harris Bankcorp, Inc. dated November 
24, 1978 and Ex-Cell-O Corporation dated May 9, 
1977. 


°'Letter to Theodore C. Bolliger dated December 
16, 1970. 
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participating in the plan so long as the following 
two conditions are met: (1) all acquisitions and 
sales of securities of the same class effected by 
the insider during any six month period do not ex- 
ceed $3,000 in aggregate market value; and (2) 
the insider does not sell securities of the same 
class within six months after an acquisition.9 
These limitations, however, do not apply to the ac- 
quisition or disposition of securities by gift in an 
amount not exceeding $3,000 in aggregate market 
value during any six month period. Thus, the rule 
provides a temporary exemption for up to $3,000 
in acquisitions, otherwise than by gift, so long as 
the conditions of paragraph (a) of the rule are 
satisfied, and an additional $3,000 for acquisitions 
or dispositions by gift in accordance with the provi- 
sions of paragraph (b) of the rule.9° It should be 





%The sale transactions referred to in (1) above 
must occur prior to an acquisition intended to be 
exempt from reporting under the sale since the ex- 
emption is lost pursuant to Rule 16a—9(a)(1) if 
sales occur within six months after the subject ac- 
quisitions. 


93Rule 16a-9 provides: 


(a) Any acquisition of securities shall be 
exempt from Section 16 where 


(1) The person effecting the acquisition 
does not within six months thereafter ef- 
fect any disposition, otherwise than by 
way of gift, of securities of the same 
class, and 


(2) The person effecting such acquisi- 
tions does not participate in acquisitions 
or in dispositions of securities of the 
same class having a total market value 
in excess of $3,000 for any six months’ 
period during which the acquisition oc- 
curs. 


(b) Any acquisition or disposition of se- 
curities by way of gift, where the total 
amount of such gifts does not exceed 
$3,000 in market value for any six 
months period, shall be exempt from 
section 16(a) and may be excluded from 
the computations prescribed in para- 
graph (a)(2). 
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emphasized that any transaction involving a sale 
of securities is not exempt under Rule 16a-9. 


Illustration: An insider, who has had no recent 
transactions in the securities of his registered 
company, acquires on January 1 registered com- 
mon stock with a market value of $1,000 through 
the company’s benefit plan. No Form 4 need be 
filed in accordance with the exemption provided by 
paragraph (a)(2) of Rule 16a-9. On February 1, 
he acquires additional common stock, again in the 
amount of $1,000, and on the same day he do- 
nates $1,000 worth of stock to a charity. On May 
1, the insider acquires common stock in the 
amount of $1,000 and makes a second donation of 
$2,000 worth of common stock to the same chari- 
ty. The $3,000 in acquisitions and the $3,000 in 
dispositions by gift would be exempt from report- 
ing under Section 16(a) by virtue of Rule 16a-9. 
However, if the insider made further donations of 
the common stock, or acquired additional shares 
of such stock within the relevant six month period, 
the exemption would be lost since he has ex- 
ceeded the limits of the rule.9%* Under these cir- 
cumstances, he must file a Form 4 reporting all 
transactions temporarily exempted by Rule 16a-9. 
See paragraph (c) of the rule.% 


(74) Question: Would the exemption be available 
with respect to an insider's gift of a company’s 
registered equity security having a total market 
value of $10,000 during a six-month period? 


Answer: No. Based on the specific language of 
Rule 16a—9(b), gifts of registered securities by an 
insider in excess of $3,000 market value in any 





(c) Any person exempted by paragraph 
(a) or (b) of this section shall include in 
the first report filed by him after a trans- 
action within the exemption a statement 
showing his acquisitions and disposi- 
tions for each six months’ period or 
portion thereof which has elapsed since 
his last filing. 


94Similarly, if the insider sold securities of the 
same class during such period the protection of 
the rule would be forfeited. 


Letters re Atlantic Richfield Thrift Plan dated 
June 6, 1973 and Washington National Corpora- 
tion dated August 11, 1975. 
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six-month period would not be entitled to the ex- 
emption provided by the rule. 


(75) Question: In computing the $3,000 ceiling, 
can the value of the shares acquired through 
divident reinvestment plans be excluded? 


Answer: No. All acquisitions of securities of the 
same class should be included in calculating the 
$3,000 ceiling.%® 


J. Rule 16a-10 [17 CFR 240.16a-10] 


Rule 16a-10 provides that any transaction which 
has been or shall be exempted by the Commission 
from the requirements of Section 16(a) shall, inso- 
far as it is otherwise subject to the provisions of 
Section 16(b), be likewise exempted from Section 
16(b). The plain language of Rule 16a—10 needs 
no elaboration. The rule simply expresses the 
Commission's view that transactions which are ex- 
empt from the reporting requirements of Section 
16(a) should not be subjected to the liability provi- 
sions of Section 16(b), and thus the rule exempts 
such transactions from the recovery provisions of 
the Exchange Act.” It might be noted that Rule 
16a—10 was designed to be self-operative, and the 
Division will not express any view as to the appli- 
cability of the rule to a given fact situation. 


K. Rule 16a-—11 [17 CFR 240.16a-117] 


Rule 16a—11 exempts from the liability and report- 
ing requirements of Section 16 the acquisition of 
securities by insiders pursuant to dividend rein- 
vestment plans. 


(76) Question: Is the exemption provided by Rule 
16a-11 available to insider participants in a divi- 
dend reinvestment plan which restricts plan partic- 
ipation to key employees of the issuer? 





°6This would be the result even if certain acquisi- 
tions were exempted under Rule 16a-11 or anoth- 
er exemptive provision. See, generally, letter re 
Orange and Rockland Utilities, Inc. dated August 
12, 1977. 


97 Securities Exchange Act Release No. 4801 
(February 20, 1953) [18 FR 1132]. 
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Answer: No. As stated in Securities Exchange 
Act Release No. 16806 (May 14, 1980) [45 
FR 33957], the ruie is available only to partici- 
pants in dividend reinvestment plans which, by 
their terms, are available to all security holders of 
the class on which the dividend is being paid. It 
should be noted, however, that the staff has ex- 
pressed the view that Rule 16a—11 is available for 
a dividend reinvestment feature of a report sharing 
plan which was not available to all shareholders of 
the company’s common stock, since the company 
did maintain a separate dividend reinvestment 
plan which was open to all of the company’s 
shareholders.%8 


(77) Question: Assuming Rule 16a-11 is avail- 
able, are acquisitions of securities pursuant to a 
dividend reinvestment plan however exempt from 
reporting by an insider? 


Answer: No. For reporting purposes, Rule 16a—11 
means only that an insider is not required to file 
current reports of acquisitions of dividend securi- 
ties within ten days of the close of the month in 
which such securities are acquired pursuant to a 
dividend reinvestment plan. The rule does not 
mean, however, that plan securities are forever in- 
sulated from the reporting requirements of Section 
16(a), one purpose of which is to require a period- 
ic public statement of the total amount of equity 
securities actually owned by each insider. Accord- 
ingly, the ownership of plan securities, as distin- 
guished from their acquisition, should be reported 
on the next Form 4 report otherwise required to be 
filed. On that, and in subsequent reports, partici- 
pation in the dividend reinvestment plan may be 
indicated by a footnote, which also shows the ag- 
gregate number of plan shares acquired to date. 
Specific dates of acquisitions are not necessary. 
This technique permits accurate reconciliation of 
reports by the Commission as well as the public.99 


(78) Question: Many dividend reinvestment plans 
permit participants to make additional cash contri- 
butions toward the purchase of securities along 
with the reinvestment of dividends and interest. 





98 See letter re The Girard Company dated Febru- 
ary 3, 1981. 


99 Letter to Dorothy L. Roberts dated August 15, 
1980. 
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Are such cash contributions by insiders exempt 
under Rule 16a-11? 


Answer: No. The rule exempts only the reinvest- 
ment of dividends or interest. Additional securities 
acquired through voluntary cash contributions 
which may be permitted under such plans are not 
covered by the rule and must be reported under 
Section 16(a). 


(79) Question: When is a reporting person 
deemed to acquire beneficial ownership of securi- 
ties purchased through additional cash contribu- 
tions under a dividend reinvestment plan? 


Answer: On that date which corresponds to the 
last day on which the participant is able to with- 
draw any uninvested cash held for his account, 
before becoming entitled only to a distribution of 
whole shares which have been or will be pur- 
chased for his account.'°° 


(80) Question: Is a sale of securities which were 
acquired pursuant to a dividend reinvestment plan 
exempt from the liability and reporting provisions 
of Section 16? 


Answer: No. Rule 16a—11 exempts only the acqui- 
sition of such securities, not their subsequent dis- 
position. 


Ill. Section 16(b)—The Liability Provision 
A. Statutory Concept 


In order to minimize any possible inclination on the 
part of statutory insiders to utilize non-public infor- 
mation to their own advantage in trading the equity 
securities of their companies, Congress enacted 
Section 16(b) of the Exchange Act as a comple- 
ment to the disclosure requirements of Section 
16(a). Section 16(b) provides, in pertinent part, 
that for the purpose of preventing the unfair use of 
information which may have been obtained by an 
insider by reason of the insider’s relationship to 
the issuer any profit realized by the insider from 
any purchase and sale, or any sale and purchase, 
of an equity security of such issuer without any pe- 
riod of less than six months shall inure to and be 





100 Letter to John W. Brocks, Jr. dated January 
12, 1973. 
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recoverable by such issuer.'°' As a general rule, 
the “profit realized” is calculated so as to produce 
the maximum recovery. Thus, in the simplest com- 
putation involving a single purchase and a single 
sale within six months, the profit realized (or the 
amount recoverable) is the difference between the 
insider's purchase price and his sale price. If, in 
fact, the matching of these transactions results in 
no profit, or a loss, then the recovery provisions of 
Section 16(b) are inapplicable even though trans- 
actions of purchase and sale occurred within six 
months. The calculation of profit, however, be- 
comes more complex when there are multiple 
transactions since, among other things, it may be 
difficult to determine how the various transactions 
should be matched. The order in which the trans- 
actions occurred is not controlling, since Section 
16(b) provides for recovery of profit in connection 
with ‘‘any purchase and sale or sale and pur- 
chase.” 192 


The disclosure requirements of Section 16(a) and 
the liability provisions of Section 16(b), mesh to 
form a significant deterrent to short-swing trading 
by those whose close relationships with their 
companies may afford them access to information 
not generally known by the public or other share- 
holders. It must be emphasized that, while Sec- 
tions 16(a) and 16(b) rest on the hypothesis that 
insiders are likely to possess inside information, 





101 Section 16(b) also provides that such profits 
may be recovered in an appropriate action by the 
corporation or, if the corporation fails to bring suit, 
by any security holder suing on its behalf. Such 
actions may not be brought more than two years 
after the date the profit was realized. 


102 See, e.g., Smolowe v. Delendo Corporation, 
136 F.2d 231 (2d Cir.), cert. denied, 320 U.S. 751 
(1943), where the Court held that the only rule that 
would effectuate the Congressional purpose was 
one which would require the insider to disgorge all 
possible profit. The court accomplished this 
through the use of a formula which has become 
known as the “lowest price in highest price out” 
method. Under this method, profit is computed by 
matching the highest sale price with the lowest 
purchase price within six months, the next highest 
sale price with the next lowest purchase price 
within six months, and so on, until all shares have 
been included in the computation. 
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the actual possession or use of such information is 
not a pre-condition to the operation of the recovery 
provisions of Section 16(b). 


It is sometimes overlooked that Congress left the 
implementation of the recovery provisions of Sec- 
tion 16(b) of the Exchange Act to private parties 
exclusively, namely corporations and their security 
holders, who alone are authorized to bring actions 
to recover short-swing profits in courts of appropri- 
ate jurisdiction. Consequently, the Commission 
and its staff generally refrain from expressing any 
interpretive views as to the impact of that section 
or particular facts. Of course, the Commission 
does participate as amicus curiae in private litiga- 
tion under Section 16(b), sometimes at the request 
of the parties or the court itself where the issues 
involved raise important questions of law or policy. 


Finally, Section 16(b) grants the Commission spe- 
cific rulemaking authority to exempt from its provi- 
sions any transaction or transactions which the 
Commission determines as not comprehended 
within the purposes of the section.'°* Over the 
years, the Commission has made use of this au- 
thority, and has adopted rules exempting certain 
types of transactions as well as certain acquisi- 
tions and dispositions of equity securities from the 
recovery provisions of Section 16(b), in situations 
where it appeared that such exemptions were con- 
sistent with the statutory purposes. 


B. Purchase and Sale 


The threshold determination that must be made 
when considering the applicability of Section 16(b) 
is whether there has been a pruchase and sale of 
equity securities within six months. The terms 
“purchase” and “sale” are broadly defined by the 
Exchange Act. Section 3(a)(13) provides that “The 
terms ‘buy’ and ‘purchase’ each include any con- 
tract to buy, purchase, or otherwise acquire.” Sec- 
tion 3(a)(14) of the Exchange Act defines the 
terms “sale” and “sell” to include ‘‘any contract to 
sell or otherwise dispose of.’ While the meaning 





103 Section 3(a)(12) of the Exchange Act exempts 
a limited number of securities from some or all of 
the provisions of the Exchange Act. These ex- 
empted securities are not subject to Sections 
16(a) or 16(b). 
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of these terms is usually clear,'°4 their application 
in certain special situations had given rise to diffi- 
cult problems of construction. Thus, the courts 
have applied these terms somewhat differently to 
transactions of exchange involving conversions, '% 
recapitalizations and reclassifications,'°® and 
mergers and consolidations.'°’ Similar difficulty 





104 For example, a bona fide gift of securities is not 
considered to be a ‘“‘sale” for purposes of Section 
16(b). Lewis v. Adler, 331 F. Supp, 1258 
(S.D.N.Y. 1971); Truncale v. Blumberg, 80 
F. Supp. 387 (S.D.N.Y. 1948); Shaw v. Dreyfus, 
79 F. Supp. 533 (S.D.N.Y. 1948), aff'd, 172 F.2d 
140 (2d Cir. 1949). 


105 Park & Tilford, Inc. v. Schulte, 160 F.2d 984 
(2d Cir.), cert. denied, 332 U.S. 761 (1947) (con- 
version of redeemable preferred stock held to be a 
purchase); Heli-Coil Corp. v. Webster, 352 F.2d 
156 (3rd Cir. 1965) (conversion of a convertible 
debenture deemed a sale of the debenture and a 
simultaneous purchase of underlying common 
stock); Ferraiolo v. Newman, 259 F.2d 342 (6th 
Cir. 1958), cert. denied, 359 U.S. 927 (1959) 
(conversion of preferred stock held not to be a pur- 
chase). 


106 Blau v. Lehman, 286 F.2d 786 (2d Cir. 1960), 
aff'd without consideration of this point, 368 U.S. 
403 (1962) (exchange of common stock for 
preferred stock was a purchase); Roberts v. 
Eaton, 212 F.2d 82 (2d Cir.), cert. denied, 348 
U.S. 827 (1954) (exchange in connection with a 
reclassification not a purchase). 


107 In the area of mergers and other reorganiza- 
tions, some courts have looked to the opportunity 
for abuse as the test for determining the applica- 
bility of Section 16(b). See Kern County Land Co. 
v. Occidental Petroleum Corp., 411 U.S. 582 
(1973) (exchange of stock in a merger was not a 
sale since it did not present the possibility of spec- 
ulative abuse of inside information); American 
Standard, Inc. v. Crane Co., 510 F.2d 1043 2d 
Cir. 1974), cert. denied, 421 U.S. 1000 (1975) 
(exchange in merger was neither a sale of stock of 
disappearing corporation nor a purchase of stock 
of the surviving corporation). Other courts have 
followed a more literal or objective approach and 
applied the statute without regard for actual abuse 
or the opportunity for such abuse. Reliance Elec- 
tric Co. v. Emerson Electric Co., 404 U.S. 418 
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with the application of these terms has been en- 
countered in certain employee compensation situ- 


@ ations.1°8 


In general, the rules adopted by the Commission 
under Section 16(b) do not address the problems 
of construction which arise from the application of 
that statutory provision. Rather, the rules are 
exemptive in nature and designed to alleviate the 
impact of the short-swing profit recovery provi- 
sions in situations where their mechanical applica- 
tion does not appear to effectuate the purpose of 
the statute. It should be noted that the exemptive 
rules under Section 16(b) do not provide any ex- 
emption from the reporting requirements of Sec- 
tion 16(a) of the Exchange Act. 


The final portion of this release is devoted to the 
interpretation of the rules promulgated under Sec- 
tion 16(b). 


IV. Interpretations Relating to the Commission's 
Rules Under Section 16(b) 


A. Rule 16b-1 [17 CFR 240.16b-1] 


Rule 16b-1 provides an exemption from Section 
& 16(b) liability for transactions involving purchases 





FOOTNOTE—Continued 


(1972); Foremost-McKesson, Inc. v. Provident 
Securities Co., 423 U.S. 232 (1976). 


108 For example, one court has indicated that the 
cash settlement of a stock appreciation right in- 
volves a simultaneous purchase and sale of the 
stock to which it relates. Matas v. Siess, 467 F. 
Supp. 217 (S.D.N.Y. 1979). Two other decisions in 
the same district, however, suggest that Section 
16(b) liability does not attach solely because of the 
exercise of a stock appreciation or similar right, at 
least in the circumstances described in those 
cases. Rosen v. Drisler, 421 F. Supp. 1282 
(S.D.N.Y. 1976) (cash payments in settlement of 
stock option rights); Freedman v. Barrow, 427 F. 
Supp. 1129 (S.D.N.Y. 1976) (stock appreciation 
rights exercised for stock or cash). In Freedman at 
1152, the court stated “The exercise of a stock ap- 
preciation right does not involve the sale of an eq- 
uity security by the officer-director, and thus, there 
is no inherent or per se violation of Section 16(b) 
as a result of the simultaneous receipt of shares 


_ thereunder.” 
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and sales of securities by an investment company 
registered under the Investment Company Act of 
1940, so long as such transactions have been ex- 
empted, by order of the Commission, from the pro- 
visions of Section 17(a) of the Investment Compa- 
ny Act.199 


(81) Question: Is a formal order of the Commission 
under Section 17 of the Investment Company Act 


always a prerequisite to the availability of Rule 
16b-1? 


Answer: No. Rule 16b-1 would also be available 
to an investment company which could rely on an 
exemptive rule under Section 17(a) for both the 
purchase and sale. The exemption provided by 
Rule 16b-1 gives recognition to the fact that be- 
fore it may grant an exemptive order pursuant to 
Section 17(b), the Commission is required by that 
Section to make an appropriate finding with re- 
spect to the fairness and reasonableness of the 
transactions concerned and the absence of over- 
reaching. In a similar fashion, the Commission’s 
adoption of exemptive rules pursuant to Section 
17(a) reflects the Commission’s determination that 
the classes of transactions satisfying the specified 
standards for exemption meet the requisite 
standards of Section 17(b) as to fairness, reason- 
ableness, and absence of overreaching. 


For example, Rule 17a—5 excludes from the terms 
“purchase” and “sale”, as used in Section 17(a), 
any pro-rata distribution in cash or in kind made by 
a company to its common stockholders, where the 
individual stockholder has no election as to the 
type of asset he will receive in the distribution. It is 
the Division’s view that, for purposes of Rule 
16b-1, the general exemption from the provisions 
of Section 17(a) embodied in an exemptive rule 
such as Rule 17a—5 is substantially equivalent to 
an exemptive order of the Commission issued un- 
der the Investment Company Act. 


B. Rule 16b-2 [17 CFR 140.16b-2] 


Rule 16b-2 recognizes that an underwriter en- 
gaged in the public distribution of securities of a 
registered company may also be an insider of that 
company for purposes of Section 16(b). Accord- 





109 Rule 16b-4 extends comparable relief to 
companies registered under the Public Utility 
Holding Company Act of 1935. 
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ingly, the rule exempts those transactions of pur- 
chase and sale which are essential in connection 
with the distribution as not comprehended within 
the purpose of Section 16(b), so long as the condi- 
tions specified in the rule are satisfied. 


(82) Question: A registered company is making an 
underwritten distribution of its securities. A mem- 
ber of the underwriting firm is also a director of the 
registered company. Can the underwriting firm 
conduct customary stabilizing transactions during 
the distribution period without incurring Section 
16(b) liability, assuming the conditions of Rule 
16b-2 are satisfied? 


Answer: Yes. Rule 16b-2 exempts transactions in 
the security being distributed, as well as such 
stabilizing transactions as may be considered nec- 
essary to effect the distribution. 


lilustration: The same company proposes to make 
an offering of preferred stock which is convertible 
into shares of its common stock. The underwriter 
intends to stabilize during the distribution period 
by buying the preferred stock. 


Interpretation: The stabilizing purchases are ex- 
empt from the recovery provisions of Section 
16(b). 


(83) Question: Is the exemption afforded by Rule 
16b-2 available to the underwriter who enters into 
a standby agreement with an issuer in connection 
with the redemption of a class of convertible debt 
securities? 


Answer: Yes. 


lilustration: An registered company proposes to 
call its outstanding subordinated convertible de- 
bentures for redemption. The company does not 
wish to use its own cash for the redemption. Ac- 
cordingly, it will enter into a standby agreement 
with a group of dealers represented by a manag- 
ing dealer, one of whose partners is also a director 
of the company. The standby agreement provides 
that the dealers will undertake to purchase any de- 
bentures tendered for cash at a price slightly in ex- 
cess of the redemption price. The dealers would 
then convert the debentures into common stock of 
the company and sell such common stock in the 
open market 
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Interpretation: The exemption provided by Rule 
16b-2 is available to the managing dealer for the 
purchase and sale transactions contemplated so 
long as the conditions of the rule are met. 


(84) Question: In Rule 16b-2 available to an un- 
derwriter whose participation exceeds 50 percent 
of the aggregate offering where a member of the 
underwriter is also a director of the issuer? 


Answer: No. Since the aggregate participation of 
persons not subject to the provisions of Section 
16(b) must be at least equal to the aggregate par- 
ticipation of those subject to that section, the ex- 
emption would not be available.''° 


(85) Question: An _ unaffiliated underwriter pur- 
chases 35% of a new offering of common stock in 
a firm commitment underwriting for a registered 
company. As a result of that purchase the under- 
writer becomes the owner of more than 10 percent 
of the company’s outstanding common stock. In 
the protection of Rule 16b-—2 available to the un- 
derwriter in such a situation? 


Answer: Yes. Rule 16b-2 will exempt purchases 
and sales of the security being distributed, as well 
as necessary stabilizing transactions. 


C. Rule 16b-3 [17 CFR 240.16b-3] 


(1) Introduction. Rule 16b-3 establishes exemp- 
tions from the liability provisions of Section 16(b) 
for certain securities transactions occurring under 
those employee benefit plans which meet the con- 
ditions specified in the rule.''' First adopted in 
1935, and amended numerous times, Rule 16b-3 
has had a long and complex history largely be- 
cause of rapidly developing techniques in employ- 
ee compensation. From the beginning, however, 
the basic thrust of the rule was to provide statutory 
insiders with a measure of relief from the impact of 
Section 16(b) on their participation in various 
types of employee benefit plans. Essentially, Rule 
16b-3 is applicable to two broad categories of em- 





110 See Rule 
240.16b-2(a)(3)]. 


16b-2(a)(3) [17 CFR 


For purposes of this release, a benefit plan 
which complies with the conditions of Rule 16b-3 
may be referred to as a “complying plan.” 
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ployee plans: (1) those plans which provide for the 
acquisition of securities of the issuer through the 
individual exercise of a stock option or other right 
and thus involve some element of choice by the 
insider as to the timing of the acquisition of the 
stock; and (2) those plans which provide for the 
acquisition of securities of the issuer on a more or 
less mechanical basis, such as stock bonus, re- 
tirement, incentive, thrift, savings and similar 
plans, and involve virtually no indivudal decision 
on the part of the participant as to the timing of the 
acquisition of the stock. 


The concept of volition, or the ability on the part of 
a participant to make an independent choice or 
decision affecting his actual receipt of securities 
under an employee benefit plan, is central to the 
application of Rule 16b-3 to the two major types 
of benefit plans which involve the distribution of 
employer securities to participants. The first type, 
plans providing for the acquisition of employer se- 
curities through the exercise of options, warrants 
or similar rights and generally covering a limited 
group of key employees, usually gives broad dis- 
cretion to the participant with respect to the timing 
of the exercise of his options or rights. A partici- 
pant may be able to exercise his options at any 
time or for substantial periods during their stated 
life, and this freedom permits him to acquire the 
securities underlying the options at points in time 
which are within his control. As a consequence, it 
may be possible for an insider participant to 
coordinate the exercise of his options with the 
possession of non-public or inside information and 
perhaps obtain the kind of economic benefit that 
Section 16(b) of the Exchange Act was designed 
to discourage. Accordingly, Rule 16b-3 recog- 
nizes the element of volitional control present in 
plans of the first type and does not provide an ex- 
emption from Section 16(b) for the securities ac- 
quired pursuant to the exercise of options, war- 
rants or rights. The rule, however, does exempt 
from the recovery provisions of Section 16(b) the 
acquisition of options, warrants and rights them- 
selves since they are essential to the operation of 
plans of this type. Rule 16b-3 requires that all 
such rights be non-transferable, and thus, in the 
context of an employee benefit plan, they are not 
effective vehicles for the abuse of inside informa- 
tion. 


Employee benefit plans of the second type, stock 
bonus, retirement, thrift and similar plans, may 
cover most if not all of a company’s employees. 
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Unlike the option plans, they are generally struc- 
tured to eliminate any meaningful volition or 
choice on the part of the participant. As a rule, the 
employee’s basic choice is whether to participate 
in the plan or not. Once the employee elects to 
participate, and depending upon the plan, he may 
have limited additional decisions to make such as 
the amount of his regular contribution to the plan 
and his selection of an investment vehicle within 
the plan, if more than one is available. But in plans 
of the second type the employee cannot control 
the moment in time when he will receive a distribu- 
tion of securities of the employer as a result of his 
participation in the plan. Distributions are made in 
accordance with the terms of the plan, rather than 
any decision of an individual participant. The 
meaningful volition is absent from plans of the 
second type. The mechanical nature of such 
plans, coupled with the inability of a participant to 
influence allocations to his account or distributions 
to him under the plan tend to make plans of the 
second type ineffective for the abuse of inside in- 
formation. Consequently, and in contrast to plans 
of the first type, Rule 16b-3 exempts the actual 
acquisition of securities issued to participants, al- 
though the rule does not exempt the subsequent 
disposition of such securities by participants under 
either type of plan. In addition, for plans of the 
second type, Rule 16b-3 exempts certain formal 
transactions which may be regarded as purchases 
and sales and which are necessary to the opera- 
tion of these plans, such as the transfer of employ- 
er securities from the trustee to the plan, the allo- 
cation of such securities within the plan, and the 
crediting of securities to individual accounts. 


Were it not for the exemptive provisions of Rule 
16b-3, it would be extremely difficult for officers 
and directors of a registered company to partici- 
pate in either type of plan because of the impact of 
Section 16(b). Stock options and similar rights 
may be considered equity securities within the 
meaning of the Exchange Act's definition. Thus, 
an insider who receives a stock option may be 
deemed to have acquired an equity security for 
purposes of Section 16(b); should he decide to ex- 
ercise that option, he must dispose of one equity 
security, the option, in order to acquire another, 
the underlying common stock.-This situation is fur- 
ther complicated if the insider participates in a 
stock bonus, retirement, incentive or similar plan, 
which usually entails the accumulation of the issu- 
er’s shares for his account at relatively frequent in- 
tervals. Under these circumstances, and absent 
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Rule 16b-3, an insider might never be able to 
make a casual sale of his company’s securities 
without facing the possibility of liability, since his 
casual sale could always be matched against a 
purchase under either or both plans. The Commis- 
sion has long held the view that transactions such 
as these do not readily lend themselves to the 
abuse of insider information and should not auto- 
matically be subject to the recovery provisions of 
Section 16(b).1'2 Accordingly, the Commission 
adopted Rule 16b-3 to exempt these and other 
limited types of related transactions from the oper- 
ation of the statute in situations where the nature 
of the transaction, coupled with the conditions 
imposed by the rule, affords some real assurance 
against the likelihood of misuse of inside informa- 
tion. 


Specifically, Rule 16b-3 exempts the following 
types of transactions: 


1) The acquisition of shares of stock 
pursuant to a plan, otherwise than upon 
the exercise of an option, warrant or 
right, as well as certain ministerial 
transactions essential to the operation 
of such a plan, such as the crediting of 
securities to a participant’s account. 


2) The acquisition, expiration, cancella- 
tion or surrender of a stock option or 
stock appreciation right. 


3) The delivery to the issuer of shares of 
its own stock as payment for the exer- 
cise of a stock option. 


4) Upon the exercise of a stock option, 
the acquisition of a number of shares of 





"2The exemption of the option transaction alone 
may be significant. As the Commission observed 
in Securities Exchange Act Release No. 6111 (No- 
vember 5, 1959) [24 FR 9272], “...plans fre- 
quently provide that grants are to be made at reg- 
ular intervals, often annually. In consequence, it 
may be impossible to sell stock, without having a 
‘purchase’ occur within six months before or after 
the ‘sale.’ Accordingly, the exemption is particular- 
ly important to the continued usefulness of these 
methods of providing employee compensation and 
incentives.” 
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the issuer’s stock equal to the number 
delivered to the issuer in payment. 


(86) Question: Is the sale of stock by an insider, 
which was received under an employee benefit 
plan, exempt from the reporting and liability provi- 
sions of Section 16 if the plan satisfies the condi- 
tions of Rule 16b-3? 


Answer: No. Rule 16b-3 provides an exemption 
from the liability provisions of Section 16(b) for the 
acquisition of shares of stock only under a non- 
volitional complying plan. Except for one limited, 
technical provision,''* the rule does not apply to 
the disposition or sale of stock.''4 Finally, Rule 
16b-3 does not confer any exemption from the re- 
porting requirements of Section 16(a).''> (But see 
discussion of Rule 16a—6, supra, with respect to 
the reporting of options and rights.) 


(87) Question: Rule 16b-3 exempts from Section 
16(b) the acquisition of a stock option or stock ap- 
preciation right,’"® but not the acquisition of the 
underlying shares.''? What is the reason for this 
distinction? 


Answer: A principal justification for the exemption 
of options, warrants and rights under Rule 16b-3 
is that the acquisition of such rights is an event not 
normally within the control of the recipient.''® 





13That is, the delivery of stock by an officer or di- 
rector as payment for the exercise of an employee 
stock option. 


114Letter re Tele-Communications, Inc. dated July 
12, 1978. 


115Letters re American Quasar Petroleum Co. dat- 
ed February 8, 1978; and Risdon Manufacturing 
co. dated January 6, 1978. 


6See Question 22, supra, for a discussion of 
stock appreciation rights. 


117See Keller Industries, Inc. v. Walden, 462 F.2d 
388 (5th. Cir. 1972). See also letters re Doyle, 
Dane Bernbach, Inc. dated March 2, 1977 and 
SmithKline Corporation dated March 23, 1976. 


118The other main justifications are that stockhold- 
ers in approving the plan have expressly author- 
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Since the insider generally has no choice as to 
when or even whether he will receive such an 
award, it is unlikely that any inside information he 
may possess will affect the granting of the right. 
This concept is reflected in paragraph (b) of the 
rule which states that the selection of those 
insiders who are to receive stock options or stock 
appreciation rights under complying plans will be 
made by ‘‘disinterested” persons. Once such 
rights are granted, however, the discretion of 
insiders to control the timing and amount of exer- 
cise is not generally restricted. Since that decision 
to exercise may be influenced by inside informa- 
tion, the rule does not create an exemption for the 
acquisition of the underlying stock. 


Illustration: The employee benefit plan of a com- 
pany provides that the administering committee 
shall have the authority to offer to optionees the 
opportunity, at such times and on such terms and 
conditions as the committee may prescribe, to sur- 
render their options to the company for cancella- 
tion, and to receive upon such surrender a pay- 
ment in common stock of the company in an 
amount determined by a set formula. 


Interpretation: The surrender of options pursuant 
to the plan would be exempt from the operation of 
Section 16(b) by virtue of Rule 16b-3. However, 
the acquisition of common stock upon such sur- 
render would not be exempt. By permitting partici- 
pants to determine whether they will deliver their 
options for payment pursuant to the terms of the 
surrender or continue to hold such options, the 
company is, in effect, providing the participant with 
the opportunity to control the timing of the acquisi- 
tion of the common stock, with the concurrent pos- 
sibility of speculative abuse.''? Accordingly, Rule 
16b-3 does not exempt the acquisition of the un- 
derlying shares. But since the rule does exempt 





FOOTNOTE—Continued 


ized the additional compensation, and that the 
plan contains set limits so that it is not easily 
abused. The purpose of Rule 16b-3 is to permit 
the functioning of plans which serve a legitimate 
corporate purpose by providing additional incen- 
tives to officers and directors, where the safe- 
guards surrounding such plans minimize the pos- 
sibility of abuse of inside information. 


119Letter re The Rouse Company dated October 
29, 1980. 
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the acquisition and disposition of the option, it is 
possible for this plan, and many similar compen- 
sation plans, to achieve their basic purpose and 
still avoid the mechanical application of the short- 
swing liability provisions of Section 16(b). 


(88) Question: Rule 16b-3 does not exempt the 
acquisition of shares of stock “acquired upon the 
exercise of an option, warrant or right.’12° In the 
following types of plans'2', are the shares re- 
ceived acquired other than upon the exercise of an 
option, warrant or right and thus exempted by the 
rule? 


a) Performance Share Plan. The acqui- 
sition of stock received on the settle- 
ment of performance share units 
awarded by a disinterested committee. 
Performance share unit, in effect, are 
accounting units which entitle the holder 
to payments contingent upon the attain- 
ment of pre-established employment 
and performance objectives set over a 
period of time, typically three or more 
years. The payment value of each unit 
earned is equal to the current market 
value of a share of company stock at 
the end of the award period, subject in 
some cases to a maximum payment 
ceiling. Participants have no discretion 
as to the time or manner in which the 
units will be settled or valued. 


b) Stock Appreciation Right Plan. The 
acquisition of stock received upon the 
exercise of a right which is directly relat- 
ed to a stock option, whereby an insider 
is entitled to receive the appreciation in 





120With one limited, but important, exception. Rule 
16b-3 does exempt delivery by the participant of a 
number of shares to the issuer in payment of the 
exercise price of a stock option, as well as the ac- 
quisition by the participant of a like number of 
shares received upon exercise. See Question 91, 
infra. 


121 These descriptions are based in part upon 
those supplied by Frederick W. Cook & Co., Inc. in 
a letter to the Commission dated November 1, 
1978. They are intended only to be helpful illustra- 
tions, not a comprehensive summary of plan provi- 
sions in this area. 
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market value of the shares covered by 
the related stock option (i.e., current 
market price less purchase price of op- 
tion shares), in lieu of actually 
exercising the option. 


c) Employee Stock Purchase Plan. The 
acquisition of stock received upon the 
exercise of a non-transferable “option” 
under a plan which, by its terms, gives 
the holder 90 days to purchase at 85 
percent of market value as many shares 
of stock as his employee contributions 
will allow. The “options” are automati- 
cally exercised on the last day of the 90 
day period, unless the employee with- 
draws from participation in the plan be- 
fore that time. The only discretion exer- 
cised by an employee is whether to 
participate in the plan. 


d) Restricted Stock Plan. The acquisi- 
tion of restricted stock by grant from the 
company with no cash consideration re- 
quired. If the participant leaves the com- 
pany’s employ before the end of the re- 
stricted period (usually three to five 
years), the shares are forfeited to the 
company. 


e) Restricted Stock Purchase Plan. The 
acquisition of stock from a company by 
purchase at a substantial discount from 
current market value, often for a nomi- 
nal amount such as par value. Rights to 
execute such purchases are granted to 
employees on a periodic basis, with the 
right expiring within a short time period, 
often thirty to sixty days following the 
grant. 


Answer: |In determining whether an acquisition of 
stock is pursuant to the exercise of an “option, 
warrant or right,” the staff examines the facts and 
circumstances of a given plan with a view to 
determining whether the participant can exert a 
meaningful degree of control as to the timing of his 
acquisition, and also whether there is an element 
of consideration involved in the exercise. Thus, 
the staff has determined that the acquisition of 
stock in situations (a), (c) and (d) would be exempt 
from the operation of Section 16(b) by virtue of 
Rule 16b-3. However, the acquisition of stock in 
situation (e) would be exempt only under the limit- 
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ed circumstances discussed below. The acquisi- 
tion of stock in situation (b) would not be exempt 
under the rule. 


Certain interpretive letters concerning the applica- 
bility of Rule 16b-3 to performance share plans 
such as the one described in situation (a) have 
reached different conclusions. In some instances, 
the staff found such plans to be “bonus plans,” 
and so concluded that the acquisition of stock un- 
der the plans would be exempt from Section 16(b). 
In other instances, the rights conferred by these 
plans were deemed to be “tantamount to stock ap- 
preciation rights.” Under that approach, the acqui- 
sition of stock pursuant to the rights would not be 
exempt under the rule, although cash settlements 
of the rights could be exempted upon compliance 
with the provisions of paragraph (e) of Rule 
16b-3.'22 After review, the staff modified its posi- 
tion and determined that the settlement of per- 
formance share units in either common stock or 
cash is essentially non-volitional and would be ex- 
empt under Rule 16b-3, at least under a plan 
which places all volition as to the form of settle- 
ment of a performance share unit (i.e., stock or 
cash) with a disinterested committee.'23 Since the 
form of settlement of the performance share units 
in situation (a) is made by a disinterested commit- 
tee, the acquisition of stock in settlement of such 
units would be exempt from the operation of Sec- 
tion 16(b) by virtue of Rule 16b-3. 


Situation (c) illustrates a common type of employ- 
ee stock purchase plan. The staff has regularly 
taken the position that such plans may be deemed 
to be “retirement, incentive, thrift, savings or simi- 
lar plan(s)” within the meaning of Rule 16b-3, and 
that the acquisition of shares pursuant to such 
plans would be deemed to constitute an acquisi- 





122Letters re Chemical New York Corporation dat- 
ed August 2, 1978 and West Point Pepperell, Inc. 
dated August 29, 1978. 


123Letter to Lawrence C. Bickford dated Novem- 
ber 22, 1978. It should be noted, however, that if a 
performance share plan gives participants discre- 
tion as to the time or manner in which the units 
granted thereunder will be settled or valued, the 
units may be treated as SAR’s under the rule. Un- 
der these circumstances, the settlement of the 
units for stock would not be exempt, and cash set- 
tlements would be exempt only upon compliance 
with paragraph (e) of Rule 16b-3. 
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tion of shares of stock other than upon the exer- 
cise of an option, warrant or right.'2* Unlike stock 
options granted under traditional option plans, the 
options granted under this type of stock purchase 
plan are granted and deemed to be exercised at 
regular intervals. A participant has discretion only 
as to his participation in the plan and the extent of 
his contributions within the limits established by 
the plan. He has no control over the timing of the 
automatic option exercise, and there is little oppor- 
tunity for the kind of speculative abuse that Sec- 
tion 16(b) was designed to prevent. 


With respect to situation (d), which describes a re- 
stricted stock plan, the staff's position has been 
that such a plan would constitute a “bonus” or “‘in- 
centive” plan, and that an award of common stock 
would be exempt from the operation of Section 
16(b). These plans clearly do not involve the exer- 
cise of an option or right, and there is no period of 
time during which a participant might abuse inside 
information. 125 


Situation (b) provides an example of stock ac- 
quired upon the exercise of a right. The introduc- 
tory paragraph to Rule 16b-3 specifically excludes 
shares acquired upon the exercise of a right, and 
therefore the acquisition of stock in situation (b) is 
not exempted by the rule. In such situations, of 
course, the participant can control the timing of the 
exercise of the right. 


Situation (e) typifies a restricted stock purchase 
plan. Since the participants under such plans may 
have control over the timing of the exercise of the 
right, if only for a relatively short period of time, 
there exists some potential for speculative abuse. 
Further, the requirement that participants pay 
some measure of consideration in order to acquire 





124Letters re Plantronics, Inc. dated September 
28, 1979; Tratec Incorporated dated March 7, 
1979; Baker International Corporation dated De- 
cember 29, 1978; and Four-Phase Systems, Inc. 
dated September 6, 1978. 


125|t should be noted that Section 16(a) reports 
should be filed at the time when share certificates 
are issued in the recipient's name since, even 
through the shares are restricted, voting power 
and the right to receive dividends will usually vest 
at that time. 
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stock pursuant to the plan makes it difficult to view 
such plans as “bonus” plans within the meaning of 
the rule. Nonetheless, various arguments have 
been advanced in support of the view that acquisi- 
tions under such plans should be exempted by 
rule 16b-3. These arguments, essentially, are as 
follows: (1) the restricted stock purchase plan 
does not present a real opportunity for speculative 
abuse due to the inability of a participant to “time” 
his acquisition in the long-term sense of conven- 
tional stock options; (2) the economic reality of the 
transaction is an “award” of stock in recognition 
(and upon condition) of employment service; and 
(3) the grantee of such a “right” exercises no true 
volition due to the nominal nature of the purchase 
price. 


After a review of this area, the staff has concluded 
that these contentions have merit, and that the ac- 
quisition of shares pursuant to a restricted stock 
purchase plan such as that described in situation 
(e) should be exempt from Section 16(b) by virtue 
of Rule 16b-3 if certain conditions are met. In 
reaching this conclusion, the staff deems it essen- 
tial that the plan provide: (1) that rights granted to 
participants under the plan expire within a period 
of no longer than sixty days; and (2) any nominal 
consideration required of a participant in connec- 
tion with the exercise of a right must be required 
only in order to assure compliance with applicable 
state law, and must not exceed ten percent of the 
market value of the shares subject to the right at 
the time of exercise.'26 


(89) Question: Does the phrase “option, warrant, 
or right” include the right of a participant to elect to 
defer receipt of an award payable in stock or in 
cash? 


Answer: lf the provisions of the plan governing 
such an election otherwise conform to the require- 
ments of Rule 16b-—3(d) (2) (i),'*7 the election 





126 See letter re Western Gear Corporation dated 
June 11, 1981. Issuers relying on prior interpretive 
letters, utilizing other standards, may continue to 
rely on such letters for the life of current plans. 


127Rule 16b-3 (d)(2) provides: 


2. The term “exercise of an option, warrant or 
right” contained in the parenthetical clause of the 
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would not be considered the acquisition of a secu- 
rity pursuant to an “option, warrant or right.” In 
this regard, it should be noted that a participant 
who has this right is really making a choice as to 
the timing and manner in which payments are 
made under the plan. Board discretion as to timing 
and manner of payment would be susceptible to 
potential aubse.'2® However, where the election is 
made either prior to the making of the award or 
prior to the fulfillment of all conditions to the re- 
ceipt of the award, and where the participant is ob- 
ligated to take the award in the form he previously 
elected, it would appear that the opportunity for 
misuse of inside information is slight. In recogni- 
tion of this fact, Rule 16b-3 was amended to ex- 
cept from the phrase “exercise of an option, war- 
rant or right” certain events which may occur in 
the operation of a plan where the award is ordinar- 
ily made in cash, but where the plan allows the re- 
cipient to defer payment of the award and elect to 





FOOTNOTE—Continued 
first paragraph of this rule shall not include 


(i) The making of an election to receive under any 
plan compensation in the form of stock or credits 
therefor, provided that such election is made ei- 
ther prior to the making of the award or prior to the 
fulfillment of all conditions to the receipt of the 
compensation and, provided further, that such 
election is irrevocable unti! at least six months af- 
ter termination of employment; 


(ii) The subsequent crediting of such stock; 


(iii) The making of any election as to the time for 
delivery of such stock after termination of employ- 
ment, provided that such election is made at least 
six months prior to any such delivery; 


(iv) The acceptance of certificates for shares of 
such stock. 


128An exemption for shares acquired pursuant to 
such an unlimited right would be contrary to the 
underlying theory of Rule 16b-3 as set forth in Se- 
curities Exchange Act Release No. 6111 (Novem- 
ber 5, 1959) [24 FR 9272], to exempt only those 
acquisitions which are unrelated to the use of in- 
side information, primarily because of a lack of vo- 
lition or limitation of discretion on the part of the 
insider with respect to the amount and timing of 
such acquisitions. 
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receive the deferred award in stock rather than in 
cash.129 


(90) Question: Are the exceptions provided by 
Rule 16b-3(d)(2) relevant in the following circum- 
stances: 


a) The right to elect to participate in a plan; 


b) The right to defer receipt of vested stock al- 
ready credited to a participant's account where 
there is no cash alternative; 


c) The election of a retiring participant to receive a 
distribution in kind of his interest in the company 
common stock fund, in lieu of receiving cash? 


Answer: Although the circumstances described in 
(a) and (b) do not literally fall within paragraph 
(d)(2) of Rule 16b-3, they do not constitute the ac- 
quisition of shares of stock upon the exercise of an 
“option, warrant or right” within the meaning of the 
rule. Situation (a) does not involve a purchase or 
acquisition, and thus would not appear to need the 
protection of an exemption. In situation (b), the 
participant is really not exercising volition since his 
right to a specific number of shares is fixed, 
whether he receives the shares now or later. By 
permitting the participant in situation (c) to elect to 
receive payment in stock in lieu of cash, an imme- 
diate acquisition of stock can be said to have 
occurred pursuant to the exercise of an “option, 
warrant or right.” 19° Therefore, the provisions of 
Rule 16b-3(d)(2) must be satisfied if the election 
is to be exempt from the operation of Section 
16(b) by virtue of Rule 16b-3. 


(91) Question: Rule 16b-3 provides a special ex- 
emption for transactions whereby an officer or di- 
rector satisfies the exercise price of a stock option 
by delivering to the issuer shares of the same 
class of stock which he already owns. The rule ex- 
empts the insider’s disposition of the number of 





129See Securities Exchange Act Release Nos. 
7776 (December 23, 1965) [31 FR 86] and 8592 
(May 1, 1969) [34 FR 7574]. See also letter re 
PPG Industries dated September 20, 1980. 


130 See Green v. Dietz, 247 F.2d 689 (2d Cir. 
1957), and Perlman v. Timberlake, 172 F. Supp. 
246 (S.D.N.Y. 1959). 
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shares surrendered in payment, as well as his ac- 
quisition of an equal number of shares upon exer- 
cise of the option. Shares received upon exercise, 
in excess of the number surrendered, are not ex- 
empted by the rule. Does this mean that an insider 
can exercise an option under this provision and 
then proceed to sell the exempted shares he ac- 
quires upon exercise without regard for the liability 
provisions of Section 16(b)? 


Answer: No. When an insider exercises a stock 
option in this fashion, he routinely acquires more 
shares than he surrenders. By its terms, Section 
16(b) is applicable to any purchase and sale 
occurring within six months. Since the insider 
would have purchased shares upon exercise of 
the option (to the extent that the shares received 
exceeded those delivered) and would have sold 
some or all of the shares received,'*' these trans- 
actions would be subject to the recovery provi- 
sions of Section 16(b). 


Illustration: A director of a registered company 
holds an option for 200 shares of its common 
stock at an exercise price of $10 per share. On 
June 1, when the common stock is trading at $20 
per share, he decides to exercise the option by de- 
livering 100 shares already owned (with a value of 
$2,000) in payment for the 200 shares subject to 
the option. Thereafter, on August 1, he sells 150 
shares at $25 per share. These are his only rele- 
vant transactions during the calendar year. 


Interpretation: Since the only purchase that can be 
matched with the August sale is in the amount of 
100 shares (the number of shares received upon 
exercise that exceeded the number delivered), the 
amount of the director's liability under Section 
16(b) is limited to the profit realized on the sale of 
100 of the 150 shares sold. 


(92) Question: In delivering already owned shares 
to satisfy the exercise price of a stock option, can 
the optionee also use the shares received upon 
such exercise to satisfy the exercise price of addi- 
tional options? 


Answer: Yes. The optionee can use any shares of 
the same class that are in his possession. Howev- 





131 Of course, a sale of shares other than the op- 
tion shares would have the same result. 
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er, the so-called “pyramiding of shares” is not 
contemplated by Rule 16b-3. Under this tech- 
nique, the optionee requests the issuer to auto- 
matically apply the shares received upon the exer- 
cise of a stock option to satisfy the exercise price 
for additional options. The effect of pyramiding, at 
least in theory, is to allow the optionee to deliver a 
relatively small number of shares in satisfaction of 
the exercise price of even the largest option.132 In 
amending Rule 16b-3 to provide an exemption in 
connection with the exercise of stock options, the 
Commission did not intend that this relief would 
extend to the practice of pyramiding. 


(93) Question: Since the fair market value of the 
already owned shares will seldom exactly equal 
the exercise price, does the rule also exempt the 
sale by an optionee of the fractional share interest 
that will result when the market value of the al- 
ready owned shares is fractionally in excess of the 
purchase price of the option shares? 


Answer: Yes. Although Release No. 34—17080 
(August 28, 1980) [45 FR 57389], speaks in terms 
of exempting whole shares, the staff is of the view 
that the sale by an optionee of a fractional share 
interest in connection with the exercise of an op- 
tion would be exempt from the operation of Sec- 
tion 16(b). 


2. Approval by Security Holders: |In order to be 
eligible for the exemptive relief afforded by Rule 
16b-3, a plan must satisfy the relevant conditions 
specified in the rule. The first condition is that the 
plan must be approved by the affirmative vote or 
consent of the company’s security holders, solic- 
ited in accordance with the rules and regulations 
in effect under Section 14(a) of the Exchange Act. 


(94) Question: Can the shareholder approval re- 
quirement be satisfied if the original vote or 





132 Theoretically, only one share is needed. For 
example, suppose an insider holds an option for 
5,000 shares at an exercise price of $30. He de- 
cides to exercise the option when the stock is at 
$60 by delivering one share of stock. As a result, 
he receives 2 shares which are automatically used 
to purchase 4 shares under the option, which in 
turn are used to purchase 8 shares, and so on un- 
til the maximum number of shares purchasable 
under the option pursuant to this technique are re- 
ceived. 
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consent was not solicited substantially in accord- 
ance with the rules and regulations in effect under 
Section 14(a), because such action was taken at a 
time when Section 14(a) was not applicable to the 
company? 


Answer: Yes. Paragraph (a) of Rule 16b-3 recog- 
nizes that a plan may be approved by security 
holders prior to the registration of the company’s 
equity securities under Section 12 of the Ex- 
change Act and thus at a time when the Commis- 
sion’s proxy rules under Section 14(a) do not ap- 
ply. In such cases, the approval requirement of 
Rule 16b-3 can be satisfied by the issuer fur- 
nishing in writing to its shareholders of record enti- 
tled to vote on the plan substantially the same in- 
formation regarding the plan that would be 
required by the rules and regulations under Sec- 
tion 14(a).133 


Illustration: The company’s common stock was re- 
cently registered under Section 12(g). Employees 
of the company received stock options pursuant to 
a plan both before and after such registration. The 
plan has not been submitted to shareholders for 
approval in accordance with the rules and regula- 
tions under Section 14(a) of the Exchange Act. 


Interpretation: The exemption afforded by Rule 
16b-3 would not be available for options granted 
under the plan until such time as the company 
complies with the informational requirements of 
the rule.'%4 





133 As a matter of policy, the staff will not express 
any option whether the approval of a company’s 
shareholders was solicited substantially in accord- 
ance with the rules and regulations in effect under 
Section 14(a). Compliance with the proxy rules is 
a question of fact which can be determined best 
by the parties concerned and their counsel, in light 
of all relevant facts. 


134 It should be noted that, even assuming compli- 
ance with the informational requirement at the 
next annual meeting of security holders, the ex- 
emption provided by the rule would only be avail- 
able with respect to those options granted since 
the preceding annual meeting. See Rule 16b- 
3(a)(2). 
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(95) Question: In order to rely on the exemption 
afforded by the rule, when must this alternate in- 
formational requirement be met? 


Answer: Rule 16b-3(a)(2) provides that the writ- 
ten information is required to be furnished on or 
prior to the date of the first annual meeting of se- 
curity holders held subsequent to the later of (a) 
the first registration of an equity security under 
Section 12 of the Exchange Act or (b) the acquisi- 
tion of an equity security for which exemption is 
claimed by an officer or director. 


(96) Question: Where a company is not subject to 
the Commission’s proxy rules, must the alternate 
information be provided to all security holders, 
including beneficial owners, and holders of securi- 
ties not entitled to vote on the plan? 


Answer: No. The information is required to be sent 
only to security holders of record who would be 
entitled to vote on approval of the plan at the time 
the information is sent.135 This group may include 
holders of securities which are not registered un- 
der Section 12 of the Exchange Act.'%® 


(97) Question: Does shareholder approval of plan 
adopted by a predecessor corporation carry over 
to a successor corporation? 


Answer: Yes. In connection with a merger, reor- 
ganization, purchase of assets or similar transac- 
tion, approval of a plan by the shareholders of a 
predecessor corporation, in accordance with the 
provisions of paragraph (a) of Rule 16b-3, would 
carry over to the successor corporation provided, 
of course, that the plan was assumed by the suc- 
cessor.'37 





135 The rule makes it clear that this requirement is 
met if the information is mailed to the last known 
addresses of persons who are record holders with- 
in 30 days prior to mailing. 


136 For copies of the written information forwarded 
to security holders must be filed with, or mailed to, 
the Commission not later than the date on which it 
is first sent to security holders. 


137 Letters re Combined International Corporation 
dated August 15, 1980 and Natomas Company 
dated February 21, 1980. 
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(98) Question: Where a plan provides for the 
granting of awards, and such awards are granted 
before obtaining the approval of security holders 
required by Rule 16b-—3, is the exemption provided 
by the rule still available? 


Answer: Yes. So long as (1) the grant of the award 
is conditioned upon subsequent shareholder ap- 
proval; (2) the recipient has no right to sell or 
transfer the award; and (3) the plan otherwise con- 
forms to the requirements of Rule 16b-3. In these 
circumstances, it is the staff's view that the ex- 
emption provided by the rule would be available in 
connection with the acquisition of the awards and 
any vesting of shares which may occur under the 
plan, but only to the extent allowed by Rule 
16b-3(a)(2) (i.e., for those awards granted and 
any shares vested since the preceding annual 
meeting).'38 


lilustration: The plan is a new part of the compa- 
ny’s key employee stock incentive program and 
was created by the board of directors in order to 
provide for the issuance of share as awards of offi- 
cers who have a direct responsibility for a long- 
term growth of earnings. Although the plan has not 
been approved by shareholders, ‘conditional 
awards” have been granted since the last annual 
meeting, and the recipients of such awards have 
no right to sell, assign, transfer, pledge or place 
any encumbrance on the awards or the underlying 
shares. Onwership of the shares will not vest until 
the lapse of certain restrictions which govern the 
award. The plan otherwise meets the conditions of 
Rule 16b-3. 


Interpretation: Assuming shareholder approval of 
the plan at the next annual meeting, the grant of 
the conditional awards, as well as any acquisitions 
of shares pursuant to such awards, will be exempt 
from the operation of Section 16(b) by virtue of 
Rule 16b-3. 


(99) Question: Would the existence of a plan pro- 
vision which allows the board of directors to 
amend or modify the plan, without necessarily 
seeking shareholder approval, automatically result 
in the loss of the exemption? 





138 Letter re Wickes Company, Inc. dated July 14, 
1980; Arkansas Louisiana Gas Co. dated August 
16, 1977; and Burndy Corporation dated Decem- 
ber 9, 1975. 
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Answer: No. However, any amendment to the plan 
which (a) materially increases the number of 
shares which may be awarded under the plan, (b) 
materially increases the benefits accruing to par- 
ticipants in the plan, or (c) materially modifies the 
requirements for eligibility for participation in the 
plan, must be approved by the shareholders in or- 
der to insure the continued availability of Rule 
16b-3. 


(100) Question: Rule 16b-—3(a)(2)(ii) also requires 
the approval of security holders for certain materi- 
al amendments or modifications made to plans 
which have already received approval. Would the 
following amendments require approval under 
Rule i6b—3(a)(2)(ii): 


a) An amendment which would provide 
for the grant of stock appreciation 
rights 19° or limited rights;'4° 


b) An amendment increasing the num- 
ber of shares of stock subject to exer- 
cise pursuant to a stock appreciation 
right;141 





139 See letter re Anheuser-Busch Companies, Inc. 
dated February 20, 1981. 


140 A “limited right” is essentially an SAR which 
may be exercised in the event of a tender or ex- 
change offer by someone other than the issuer. 
See letter re Hospital Corporation of America dat- 
ed May 23, 1980. 


141 For example, under many plans, SARs may not 
be exercised for more than 50 percent of the 
shares to which the related option is exercisable. 
Thus, if an option is exercisable for 100 shares, 
the optionee may only exercise the SAR as to 50 
shares. If he exercises the SAR for the maximum 
50 shares, the shares remaining under option are 
reduced by a corresponding amount. Amendment 
(b) would permit SARs to be exercised for a great- 
er number of shares, e.g., 75 percent rather than 
50 percent. A basic purpose of the SAR is to fur- 
nish a source of cash for the purchase of option 
shares to officers and directors of the company 
who are constrained by the operation of Section 
16(b) from selling other shares in order to finance 
the exercise of an option. 
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c) An amendment permitting officers 
and directors to participate in the plan; 


d) An amendment waiving a two-year el- 
igibility requirement for participation, 
which significantly increases the num- 
ber of participants in the plan, including 
officers and directors; 


e) An amendment substantially increas- 
ing the number of shares that may be is- 
sued under the plan? 


Answer: Yes. With respect to (a) and (b), the staff 
is of the view that SARs confer benefits upon par- 
ticipants that are material in nature. Accordingly, 
these two amendments would materially increase 
the benefits accruing to participants under the 
plan, and would require shareholder approval.'42 


Approval would also be required in connection 
with the adoption of amendments (c) and (d) since 
they materially modify the eligibility requirements 
for participation in the plan within the meaning of 
the rule.143 


Finally, with respect to amendment (e), a signifi- 
cant increase in the number of shares issuable un- 
der the plan would ordinarily require the approval 
of security holders. In this situation, however, the 
determination of materiality is especially depend- 
ent upon the nature and scope of the particular 
plan, and decisions must be based on the specific 
facts of each case. 


(101) Question: Of the following plan amend- 
ments, which ones would require shareholder ap- 





142 It should be noted, however, that an amend- 
ment establishing “limited rights” would not be 
considered material if the plan already provided 
for the grant of stock appreciation rights. Letter re 
Champion International Corporation dated August 
13, 1979. 


143 The staff has taken the position that the waiver 
of an eligibility requirement designed to benefit 
only non-insider employees which does not mate- 
rially increase the cost of the plan to the company 
need not be submitted to shareholders under par- 
agraph (a)(2) of Rule 16b-3. See letter re FMC 
Corporation dated March 10, 1981. 
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proval in order to assure the continuing availability 
of Rule 16b-3? 


a) Extension of the period for the exer- 
cise of stock options from three months 
to three years following termination of 
employment, provided that such exer- 
cise is still within the original expiration 
date of such option: 144 


b) Elimination of a restriction against 
participation in a plan for those employ- 
ees who have reached age 65, in ac- 
cordance with the provisions of the Em- 
ployee Retirement Income Security Act; 


c) An increase in company contributions 
to at least 27 percent of the amount 
contributed by the participant, rather 
than at least 20 percent; 


d) A reduction in the amount of compa- 
ny contributions;'45 


e) A provision for the acceptance of al- 
ready owned stock in payment for the 
exercise price of a stock option; 


f) The use of plan contributions to buy 
company stock directly from the compa- 
ny instead of in the open market;'4® 


g) A revision which provides that cash 
instead of stock will be paid in settle- 
ment of SARs;'47 


h) The elimination of a provision which 
requires an insider to select his contri- 





144 See letters re NCR Corporation dated June 16, 
1980 and The Carnation Company dated March 5, 
1980. 


145 See letter re E. H. Crump Companies, Inc. dat- 
ed January 14, 1980. 


146 See letter re Transcontinental Gas Pipe Line 
Corporation dated November 5, 1975. 


147 See letter re Crompton & Knowles Corporation 
dated July 7, 1977. 
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bution rate at least six months in ad- 
vance of his enrollment in the plan;148 


i) The establishment of an additional 
fund in which a participant would have 
the option of directing all or a part of his 
contribution; 


j) A provision giving participants the 
right to make contributions of up to 12 
percent of their compensation instead of 
6 percent, with company contributions 
limited to the 6 percent provided by the 
original plan; 


k) A provision allowing participants to 
transfer their interest in the plan from 
one fund to another fund;'49 


1) A provision permitting participants 
who make partial withdrawals from a 
plan to continue their contributions to 
the plan without penalty;'5° 


m) A provision permitting a retiring par- 
ticipant to defer distribution for up to 5 
years and then receive distribution in 15 
annual installments;'>" 


Answer: None of the foregoing amendments re- 
quire shareholder approval. It is the staff's view 
that the amendments are not material for purposes 
of Rule 16b-—3(a)(2) since they would not result in 
any additional remuneration for directors and offi- 
cers not already contemplated by the plans, nor 
would they materially increase the number of eligi- 
ble participants, or substantially increase the num- 
ber of securities issuable under such plans. 


(102) Question: Is shareholder approval required 
under Rule 16b-—3(a) for amendments to a stock 





148 See letter re Dean Witter & Co., Inc. dated No- 
vember 1, 1975. 


149 See letter re TRW, Inc. dated June 28, 1977. 


150See letter re InterNorth, Inc. dated July 14, 
1980. 


151 See letter re General Foods Corporation dated 
May 29, 1980. 
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option plan and related stock option agreements, 
whose sole purpose is to permit options granted 
and to be granted under the plan to be treated as 
“incentive stock options” for federal tax purposes? 
The amendments would provide that: (1) the ag- 
gregate fair market value of the stock underlying 
the options granted to a participant may not ex- 
ceed in any calendar year $100,000 plus certain 
carryovers; and (2) no incentive stock options may 
be exercised by a participant while any previously 
granted incentive stock options are outstanding. 


Answer: No.'52 The adoption of such amendments 
may result in certain federal income tax benefits to 
plan participants and may have some adverse fed- 
eral income tax consequences on the company. 
Historically, however, the staff has not considered 
the tax implications of employee benefit plans in 
determining the applicability of the shareholder 
approval requirement of Rule 16b-—3(a). The staff 
does not generally regard such benefits or detri- 
ments to be controlling in assessing the need for 
shareholder approval under the rule. It is possible, 
of course, that under some circumstances benefits 
or detriments resulting from tax or other legislation 
might rise to a level of significance requiring 
shareholder approval. 


3. Disinterested Administrators: Paragraph (b) of 
Rule 16b-3 sets forth a second condition for the 
availability of the rule with respect to the participa- 
tion of officers and directors in various benefit 
plans. Paragraph (b) generally requires that the 
selection of any director or officer to whom stock 
may be allocated, or to whom stock options or 
stock appreciation rights may be granted, as well 
as the number of shares subject to such options or 
rights, must be determined by disinterested ad- 
ministrators. In the case of director participants, 
this discretion must be exercised by a disinterest- 
ed board of directors or a disinterested committee 
as defined in the rule.'5* In the case of officers 





152 |t should be noted that Rule 16b-—3 does not ex- 
empt the “pyramiding” of shares under employee 
stock option plans. See discussion regarding pyra- 
miding in the answer to Question 92, supra. 


153Rule 16b—3(d)(3) defines ‘disinterested per- 
son,” as used in paragraphs (b) and (e) of the rule, 
to mean “an administrator of a plan who is not at 
the time he exercises discretion in administering 
the plan eligible and has not at any time within one 
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who are not directors, the award discretion must 
be in the hands of the board of directors or a com- 
mittee of three or more directors. 


(103) Question: Where a plan is open to all direc- 
tors, officers and employees and the number of 
shares allocable to such participants is not left to 
the discretion of any person, is Rule 16b-3(b) ap- 
plicable? 


Answer: No. The requirement for disinterested ad- 
ministrators is not applicable where the plan is 
open to all and no person has discretion as to the 
number of shares a participant will receive.'5¢ 


Iilustration: The purpose of the employee benefit 
plan of a company is to provide eligible employees 
a means of purchasing shares of company com- 
mon stock in the open market, through regular 
payroll deductions of up to a maximum of 6 per- 
cent of bi-weekly compensation. The company will 
contribute an amount equal to 25 percent of each 
participating employee’s actual payroll deduction. 
Participation in the plan is entirely voluntary, and 
all regular full time employees who have been em- 
ployed by the company for at least two years are 
eligible to participate. 


Interpretation: This plan need not satisfy the re- 
quirements of Rule 16b-3(b) in order for partici- 
pants to rely on the exemption provided by the 
rule, since participation is essentially open to all 
employees, and the number of shares ailocable to 
participants is not within the discretion of any per- 
son. 


(104) Question: Assume that the plan described in 
Question 103 is open only to key employees and 
does not satisfy the requirements of either 


FOOTNOTE—Continued 


year prior thereto been eligible for selection as a 
person to whom stock may be allocated or to 
whom stock options or stock appreciation rights 
may be granted pursuant to the plan or any other 
plan of the issuer or any of its affiliates entitling 
the participants therein to acquire stock, stock op- 
tions or stock appreciation rights of the issuer or 
any of its affiliates.” 





154See letters re Hexce/ Corporation dated July 3, 
1980 and Fed-Mart Corporation dated December 
8, 1972. 
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16b-—3(b)(1)(i) or (b)(1)(ii)'55, would the exemption 
provided by the rule still be available if the plan 
permitted participants to select between invest- 
ments (such as a choice of either company stock 
or government obligations) and to direct a percent- 
age of their contribution according to that choice? 


Answer: Yes. Rule 16b-—3(1)(iii) exempts the ac- 
quisition of shares under a plan without the need 
for disinterested administrators, if the plan sets 
forth the maximum number of shares which direc- 
tors may acquire pursuant to the plan, and the 
terms and times at which such stock may be ac- 
quired. In the instant question, although a partici- 
pant may have discretion to determine how much 
to contribute to the plan and how much of his indi- 
vidual account shall be invested in the company’s 
stock, the plan establishes fixed limitations upon 
his discretion by establishing a maximum percent- 
age of compensation which he may contribute, 
i.e., 6 percent.15® Thus, it would appear that that 
plan meets the provisions of Rule 16b—3(b)(1) 
(iii)(A).157 





155Paragraphs (b)(1)(i) and (b)(1)(ii) of Rule 
16b-3 relate to the requirement that a plan be ad- 
ministered by disinterested persons with respect 
to participation of directors in the plan. 


156 See, generally, letters re ROCKCOR, Inc. dat- 
ed July 22, 1981; Homestake Mining Company 
dated June 20, 1974; and Amerada Hess Corpo- 
ration dated March 30, 1972. 


157Rule 16b-—3(b)(1) provides: 


(1) With respect to participation of direc- 
tors: 


(i) By the board of directors of the issuer, a majori- 
ty of which board and a majority of the directors 
acting in the matter are disinterested persons; 


(ii) By, or only in accordance with the recommen- 
dation of, a committee of three or more persons 
having full authority to act in the matter, all of the 
members of which committee are disinterested 
persons; or 


(iii) Otherwise in accordance with the plan, if the 
plan 
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(105) Question: If the selection of director partici- 
pants who are to receive stock under a plan is 
made by a committee, one of whose members is 
not “disinterested” within the meaning of Rule 
16b-3 (d) (3), would this fact destroy the availabil- 
ity of the exemption? 


Answer: Yes. Subparagraph (b)(1)(ii) of the rule 
requires that if discretion with respect to participa- 
tion by directors is exercised by a committee, then 
all the members of such committee must be disin- 
terested persons.'5® 


Illustration: An award plan, a written document 
which meets the definition of a plan as stated in 
Rule 16b-3(d), was approved by a majority of the 
stockholders of the company. The plan is adminis- 
tered by a committee of four persons, all of whom 
are directors. Three of the committee members 
are disinterested persons as that term is defined 
by Rule 16b-3(d)(3). However, the fourth member 
of the committee has been granted awards under 
the plan. 


Interpretation: Inasmuch as one of the members 
of the committee does not appear to be a disinter- 
ested person, the plan does not meet the condi- 
tions of the rule and, therefore, the exemption pro- 
vided by the rule is not available. 





FOOTNOTE—Continued 


(A) specifies the number of maximum number of 
shares of stock which directors may acquire or 
which may be subject to stock options or stock 
appreciation rights granted to directors pursu- 
ant to the plan and the terms upon which and 
the times at which, or the periods within which, 
such stock may be acquired or such options or 
rights may be acquired and exercised; or 


(B) sets forth, by formula or otherwise, effective 
and determinable limitations with respect to 
the foregoing based upon earnings of the issu- 
er, dividends paid, compensation received by 
participants, option prices, market value of 
shares, outstanding shares or percentages 
thereof outstanding from time-to-time or similar 
factors. 


1S8This answer assumes that the plan does not 
satisfy the alternative provisions of Rule 16b-—3(b) 


(1)(iii). 
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(106) Question: Where Rule 16b-3(b) is applica- 
ble, would a committee member be considered 
“disinterested” in the following circumstances? 


a) He participates in another employee 
benefit plan of the issuer which is open 
to all and whose eligibility and allocation 
criteria are fixed and uniform for all em- 
ployees; 


b) He participates in another plan of the 
issuer under which the selection of per- 
sons who will receive awards is within 
the discretion of others; 


c) He is granted options, independent of 
any plan, but subject to approval of 
shareholders. 


Answer: The committee member would be 
deemed “disinterested” in situations (a) and (c), 
but not in situation (b). In this regard, it should be 
noted that a disinterested person under the rule 
must not have “been eligible for selection as a 
person to whom stock may be allocated or to 
whom stock options or stock appreciation rights 
may be granted pursuant to the plan or any other 
plan of the issuer...” In situation (a), the other 
plan does not involve any selection or allocation 
which is subject to the discretion of any person, 
and thus participation in sucl plan by the commit- 
tee member would not disqualify him from serving 
as an administrator under any other plan. Similar- 
ly, since the options in situation (c) are granted 
outside of any plan, and are subject to shareholder 
approval, the grant of such options to the commit- 
tee member will not affect his status as a disinter- 
ested person within the meaning of Rule 16b—3(b). 


With respect to situation (b), the committee mem- 
ber is not disinterested since he is eligible for se- 
lection to receive stock pursuant to another plan. 


Illustration (1): The various stock option plans of 
the company are administered by a stock option 
committee composed of three directors, none of 
whom is eligible to participate in such plans. Two 
of the committee members, however, are eligible 
and do participate in the company’s employee 
stock ownership plan. 


The stock ownership plan provides for the inclu- 
sion of all employees with one year of service who 
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have reached the age of 21. Contributions to the 
plan are used to purchase the company stock. Al- 
locations of empioyee contributions under the plan 
are based upon a participant’s percentage of the 
total compensation received by all participants. 
However, the amount contributed to a participant's 
account is limited to the lesser of 25 percent of his 
compensation or a specified dollar amount which 
varies with the cost of living. Both committee 
members are restricted by this dollar amount limi- 
tation. 


Interpretation: Since the eligibility and allocation 
criteria under the stock ownership plan are fixed 
and uniform for all employees, and since all em- 
ployees are able to participate in the plan under 
those criteria, the participation by the two commit- 
tee members does not disqualify them under Rule 
16b-3(d)(3) from serving as administrators of the 
company’s various stock option plans.'59 


Illustration (2): The option plan of a company pro- 
vides for the granting of non-transferable stock op- 
tions. Persons chosen to receive options are des- 
ignated by an option plan committee composed of 
three persons selected by the board of directors to 
administer the plan. The committee members are 
ineligible to receive options under the plan. 


The company also has a stock purchase plan for 
certain, but not all, full-time salaried employees, 
including the three persons who serve on the op- 
tion plan committee. The stock purchase plan per- 
mits the regular acquisition of company shares 
through employer-employee contributions in fixed 
amounts. The stock purchase plan is administered 
by a separate committee of three persons, other 
than those who administer the option plan, who 
are selected by the board. The stock purchase 
plan committee has the power to determine which 
groups of employees are eligible to participate. 


Interpretation. Because the purchase plan gives 
its own administrative committee the power to se- 
lect certain groups for participation in the plan, the 
members of the option plan committee would not 
be disinterested administrators within the meaning 
of Rule 16b-—3.16° 





159 Letter re American Financial Corporation dat- 
ed June 23, 1977. 


'6°Letter re R. B. Jones Corporation dated July 
26, 1972. 
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(107) Question: Is paragraph (b)(2)(i) of the 
rule’®’ satisfied even if one or more members of a 
committee of three directors is not a disinterested 
person? 


Answer: Yes.162 


(108) Question: Prior to registration under Section 
12 of the Exchange Act, a company adopts an em- 
ployee stock option plan which does not meet the 
disinterested administrator standard of paragraph 
(b) of Rule 16b-3. The company grants options 
pursuant to the plan, and shortly thereafter regis- 
ters its common stock under the Exchange Act. 





161 Rule 16b-3(b)(2) provides: 


2. With respect to the participation of of- 
ficers who are not directors: 


(i) By the board of directors of the issuer or a com- 
mittee of three or more directors; 


(ii) By, or only in accordance with the recommen- 
dation of, a committee of three or more persons 
having full authority to act in the matter, all of the 
members of which committee are disinterested 
persons; or 


(iii) otherwise in accordance with the plan, if the 
plan 


(A) specifies the number of maximum number of 
shares of stock which officers may acquire or 
which may be subject to stock options or stock ap- 
preciation rights granted to officers pursuant to the 
plan and the terms upon which, and the times at 
which, or the period within which, such stock may 
be acquired or such options or rights may be ac- 
quired and exercised; or 


(B) sets forth, by formula or otherwise, effective 
and determinable limitations with respect to the 
foregoing based upon earnings of the issuer, divi- 
dends paid, compensation received by partici- 
pants, option prices, market values of shares, out- 
standing shares or percentages thereof 
outstanding from time-to-time or similar factors. 


162Letters re Faberge, Inc. dated December 8, 
1972 and National Medical Enterprises, Inc. dated 
October 22, 1980. 
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The stock option plan is then conformed to Rule 
16b-3. Is the rule available for those persons who 
received options under the non-complying plan? 


Answer: Yes. The Commission, in Release No. 
34-7559 (March 22, 1965) [30 FR 4127], added a 
new subparagraph to the rule which provided that 
the disinterested administrator requirements of 
Rule 16b-—3(b) would not apply with respect to any 
option granted or any other equity security ac- 
quired prior to the date of the first registration of 
an equity security.'® 


4. Plan Limitations. Paragraph (c) of Rule 16b-3 
requires that a plan limit the amount of stock which 
may be issued thereunder or the dollar amount of 
such stock. 


(109) Question: Would a plan be deemed to meet 
the requirements of paragraph (c) if it requires that 
both participant and employer contributions be lim- 
ited to a fixed percentage of annual compensa- 
tion? 


Answer: Yes. The language of Rule 16b-—3(c) indi- 
cates that the plan will qualify under this provision 
if it limits the maximum number of shares which 
may be allocated under the plan, or the aggregate 
dollar amount of such shares. These limitations 
may be set in terms of fixed dollar amounts, maxi- 
mum number of shares, or by formulas based 
upon earnings, dividends, compensation received 
by participants, or similar factors. 


Illustration: The employee benefit plan of a com- 
pany provides that any salaried employee is eligi- 
ble to participate, except those employees subject 
to certain collective bargaining agreements. A 
participating employee may contribute up to 12 
percent of his basic salary by regular payroll de- 
ductions, of which up to 6 percent will be matched 





'63The effect of this exclusion from the require- 
ments of paragraph (b) of Rule 16b-3, assuming 
the other relevant conditions of the rule are 
satisfied, is to make the protection of the rule 
available for certain acquisitions occurring under a 
plan, prior to Section 12 registration, to the extent 
that such acquisitions might be deemed purchases 
for purposes of Section 16(b). See Adler v. 
Klawans, supra; Blau v. Allen, supra; and Feder 
v. Martin Marietta Corp., supra. 
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by company contributions of 50 percent. A partici- 
pant may direct the trustee to invest his contribu- 
tions in one of two investment alternatives. 


Interpretation: Because of the 6 percent ceiling on 
company contributions, the plan effectively limits 
the aggregate dollar amount and the aggregate 
number of shares that may be acquired by a par- 
ticipant, and therefore the plan meets the require- 
ment of Rule 16b—3(c).1®4 


5. Definition of Plan. Paragraph (d) of Rule 16b-3 
defines three terms that are used repeatedly 
throughout the rule, “plan,” “exercise of an option, 
warrant or right” and “disinterested person.” The 
last two terms have already been considered in 
connection with the discussion of the introductory 
paragraph, and paragraph (b) of the rule. The defi- 
nition of the term “plan” will be considered here. 


(110) Question: The definition of the term “plan” 
seems to include a broad spectrum of remunera- 
tive arrangements. Does the term include a bonus 
share provision in a personal employment agree- 
ment that has been approved by a company’s 
board of directors as well as its shareholders? 


Answer: No. Although the definition of the term 
“plan,” as set forth in paragraph (d)(1) of the rule, 
is very broad, it is basically intended to include 
only those plans which apply uniformly to a class 
of persons. Since a bonus share provision in a 
personal employment contract is negotiated be- 
tween the company and the employee individually, 
it would not be considered a “plan” within the 
meaning of Rule 16b-3. 


(111) Question: Is an employee stock purchase 
plan which otherwise satisfies the requirements of 
Rule 16b-—3(d)(1), although not specifically men- 
tioned therein, deemed to be a “plan” within the 
meaning of that provision? 


Answer: Yes. 


(112) Question: Are the provisions of Rule 
16b-—3(d)(1)(i), which require that a plan set forth 
either the price or the method used for determining 





164Letters re Kennecott Paper Corporation dated 
October 16, 1978 and Gifford-Hill & Company, 
Inc. dated October 1, 1975. 
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the price at which securities may be offered to par- 
ticipants, satisfied in the following circumstances: 


a) The plan provides that the price shall 
be determined by the board of directors 
and ‘‘may be less than, equal to, or 
greater than the fair market value of the 
common stock on the date the option is 
granted.” 


b) The plan provides that the price shall 
be determined by the board of directors 
but that it will “not be less than 50 per- 
cent of the fair market value of the un- 
derlying shares of common stock on the 
date the option is granted.” 


c) The plan provides that bonus stock 
issued thereunder shall be subject to 
“such conditions and restrictions as the 
board in its discretion may provide, ex- 
cept that bonus stock will be issued for 
no consideration.” 


d) The plan provides that “shares of 
common stock issued under the plan 
may be issued for any lawful considera- 
tion as determined by the board.” 


e) The plan provides that the “option 
price for the common stock to be issued 
under the plan shall be a price to be de- 
termined by the board upon the date of 
the grant, not less, however, than a 
price equal to the $1 par value of the 
stock?” 


Answer: Although the price or the method for 
determining the price is not specifically set forth in 
any of the foregoing situations, it is the Division’s 
view that the provisions in situations (b) and (c) 
would be deemed to satisfy Rule 16b-—3(d)(1)(i). 


Situation (b) utilizes a general, but meaningful 
guide which is not likely to be abused. Situation (c) 
simply indicates, in the case of a bonus stock 
award, that no price or additional consideration 
will be demanded of the participant. Situations (a), 
(d) and (e) are different, however. In those exam- 
ples, the provisions for determining the price are 
so vague as to be uninformative. Since they do not 
set forth the offering price of the securities to par- 
ticipants, or a reasonably specific method by 
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which the price may be determined, the staff be- 
lieves that these provisions do not meet the 
standard of Rule 16b—3(d)(1)(i).1% 


(113) Question: Is the exemption provided by Rule 
16b-3 available under a plan which permits op- 
tions to be transferred? 


Answer: No. As specifically stated in paragraph 
(d)(1)(ii) of the rule, any option issued under the 
plan must not be transferrable other than by will or 
inheritance. 


6. Cash Settlements of Stock Appreciation 
Rights: Paragraph (e) of Rule 16b-3 exempts any 
transaction involving the receipt of cash in com- 
plete or partial settlement of a stock appreciation 
right from the operation of Section 16(b), if all of 
the conditions of paragraph (e) have been 
satisfied.'® 


(114) Question: Is stock received in full or partial 
settlement of a stock appreciation right exempt 
from Section 16(b) liability by virtue of Rule 
16b-3? 


Answer: No. Rule 16b-3 does not provide any ex- 
emption for stock received in settlement of a stock 
appreciation right, just as it does not exempt stock 





165 Many plans provide a form of price range as to 
the formula for determining the price to partici- 
pants. The suitability of such a formula in terms of 
the requirement of Rule 16b-—3(d)(1)(i) must be es- 
tablished by an examination of the particular facts. 
In general, if the plan provision establishes a mini- 
mum price which is less than 50 percent of the 
market value of the security, the Division takes the 
position that such a formula is too vague to satisfy 
the standard of the rule. 


166 That is, the settlement of a stock appreciation 
right for cash will not be deemed to involve a si- 
multaneous purchase and sale of the related 
stock. See footnote 108, supra. In addition, as 
stated in the introductory paragraph of Rule 16b-3 
“... the acquisition, expiration, cancellation or sur- 
render to the issuer of a ... stock appreciation 
right ...” is also exempt if the plan meets the con- 
ditions of the rule. 
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acquired upon the exercise of a stock option.1®” 


(115) Question: A company has in effect a stock 
option-stock appreciation rights plan which 
satisfies the conditions of Rule 16b-3, except for 
paragraph (e) of the rule relating to cash settle- 
ment of stock appreciation rights. Would the fol- 
lowing types of settlement under the plan be ex- 
empt from the operation of Section 16(b) by the 
rule? 


a) The plan provides that, should a par- 
ticipant be entitled to receive a fraction- 
al share, a cash payment will be made 
in lieu thereof; 


b) The plan provides that, upon exercise 
of an option and receipt of the appropri- 
ate number of shares, the company will 
pay to the optionee in cash an amount 
which approximates the federal income 
tax incurred; 


c) The plan provides that, upon the ex- 
ercise of SAR for stock, the appreciated 
value of the shares subject to the right 
will be reduced by the amount of tax 
incurred by the participant—the compa- 
ny would then pay such amount to the 
appropriate tax authorities for the ac- 
count of the participant; 





167See Rule 16b—3(e)(5). In general, the granting 
of stock options and stock appreciation rights un- 
der a complying plan will have the following ramifi- 
cations for the insider: 

1) The acquisition of both stock appreciation 
rights and related stock options is exempt 
under Rule 16b-3, as is the acquisition of in- 
dependent stock options; 

2) The acquisition of stock upon exercise of a 
stock appreciation right or a stock option is a 
purchase not exempt under Rule 16b-3; 

3) The complete or partial cash settlement of a 
stock appreciation right is exempt under 
Rule 16b-3; and 

4) The acquisition of immediately exercisable 
stock appreciation rights, related stock op- 
tions and independent stock options is not 
reportable under Section 16(a) by reason of 
Rule 16a-6. However, the acquisition of 
stock upon the exercise of such rights and 
options is reportable. 
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d) The plan permits grants in the form of 
“equity units” which are essentially the 
equivalent of stock appreciation rights, 
except that increases in book value 
rather than market value determine the 
amount of cash the participant will re- 
ceive; 


e) The plan permits a disinterested com- 
mittee, in its sole discretion, upon or 
without the request of a holder, to can- 
cel all or a portion of an option then sub- 
ject to exercise by the holder, and either 
pay the holder in cash or issue stock. 
The committee authorizes full payment 
in cash upon exercise of a stock option; 


f) The cash settlement of a stock appre- 
ciation right. 


Answer: All of the above cash payments would 
have to comply with the provisions of Rule 
16b-3(e) in order for the exemption to be available 
for such cash payments. However, while para- 
graph (e) of Rule 16b-3 is intended to provide a 
safe harbor for cash settlements of stock appreci- 
ation rights, compliance with the provisions of par- 
agraph (e) is optional on the part of the issuer, and 
a decision not to comply with the requirements of 
paragraph (e) would mean only that cash received 
by participants in full or partial settlement of a 
stock appreciation right would not be exempted 
from the operation of Section 16(b) by virtue of 
Rule 16b-3. Non-compliance with paragraph (e) 
would have no effect on settlements of stock ap- 
preciation rights in stock, nor would it affect the 
availability of the exemptive relief offered by any 
other provision of Rule 16b-3 for securities ac- 
quired pursuant to a plan that otherwise meets the 
conditions of the rule. 


(116) Question: Are cash payments to a director in 
settlement of a stock appreciation right still ex- 
empt if the issuer has failed to meet certain of its 
periodic reporting obligations under Section 13 of 
the Exchange Act? 


Answer: No. Under paragraph (e)(1) of the rule, 
the issuer must have filed all reports required un- 
der Section 13 for at least one year immediately 
prior to the settlement of a stock appreciation 
right. In addition, the issuer must regularly re- 
lease, on a quarterly and annual basis, summary 
statements of sales and earnings. These two con- 
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ditions are intended to provide some degree of as- 
surance that comprehensive information about the 
issuer will be published and available on a regular 
basis. 


(117) Question: Paragraph (e)(2) of Rule 16b-3 
prohibits the exercise of a stock appreciation right 
or any related stock option during the first six 
months of their respective terms. An officer re- 
ceives a stock option and related stock apprecia- 
tion rights and he exercises the first installment of 
the option in less than six months, which results in 
the surrender and cancellation of those stock ap- 
preciation rights relating to that portion of the op- 
tion exercised. Does this destroy the exemption 
for cash exercises of the remaining stock appreci- 
ation rights? 


Answer: No. This situation does not conflict with 
the requirements of paragraph (e)(2) of Rule 
16b-3, insofar as the unexercised stock apprecia- 
tion rights remaining. The reference to a “related 
stock option” means the particular share option to 
which an SAR relates, and not to any other op- 
tions, whether or not exercised, which may have 
been a part of the same grant or award.'® 


(118) Question: Are the requirements of para- 
graph (e)(2) satisfied where stock appreciation 
rights are subsequently granted to holders of long- 
term stock options and then such rights are exer- 
cised within 6 months of the grant? 


Answer: No. A basic purpose of this provision is to 
deter the use of inside information by requiring a 
six month hiatus between the date of grant and the 
date of exercise. Accordingly, both the stock ap- 
preciation rights and the options must be out- 
standing for at least six months prior to exercise in 
order to meet the requirement of Rule 16b- 
3(e)(2).169 





168 See letter re General Electric Company dated 
February 3, 1978. 


'69|t should be noted, however, that subsequent 
amendments to a plan to provide for the settle- 
ment of stock appreciation rights in cash would not 
start a new six month period. That is, the term of 
the stock appreciation right would still be deemed 
to have commenced on the date it was originally 
granted. Letter re Savin Business Machines Corp. 
dated January 6, 1978. 
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(119) Question: If a plan provides that stock ap- 
preciation rights are exercisable within six months 
of grant, would this feature automatically destroy 
reliance upon Rule 16b-—3(e)? 


Answer: No. In Securities Exchange Act Release 
34-13659 (June 22, 1977) [42 FR 33283] the 
Commission stated that it had revised subpara- 
graph (e)(2) of the rule to provide that neither the 
stock appreciation right nor any related stock op- 
tion “shall have been exercised during the first six 
months of their respective terms ...” Thus, so 
long as the rights have not actually been exercised 
during the first six months of their term, the condi- 
tion set forth in Rule 16b-3(e)(2) will have been 
satisfied. 


(120) Question: When stock appreciation rights 
are granted conditioned upon subsequent share- 
holder approval, does the six month term of Rule 
16b-3(e)(2) commence upon the date of the con- 
ditional grant or upon the date of shareholder ap- 
proval? 


Answer: The term of the stock appreciation rights 
would begin immediately upon their grant, assum- 
ing that shareholders in fact approve the plan.'7° 


(120) Question: Assume that a plan does not meet 
the administration requirements of Rule 16b- 
3(e)(3) at the time stock appreciation rights are 
granted. The company then forms a disinterested 
committee to administer the plan. The committee 
proceeds, in its discretion, to confirm the earlier 
grants of stock appreciation rights and advises 
holders not to exercise such rights or the related 
options for six months following committee confir- 
mation. Does this form of compliance satisfy the 
requirements of paragraph (e)(3) of the rule in this 
situation? 


Answer: Yes.171 


(122) Question: Is the requirement of Rule 
16b-3(e)(3)(i), that the plan be ‘administered by 





17°Letters re R.R. Donnelly & Sons Co. dated De- 
cember 12, 1979 and Columbia Pictures Indus- 
tries, Inc. dated August 4, 1977. 


171Letter re Standard Oil Company (Indiana) dat- 
ed February 19, 1981. 
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... a committee of three or more persons, all of 
whom are disinterested persons” satisfied, if the 
disinterested committee does not have the author- 
ity to select all of the persons who may participate 
but does have the sole authority to approve the 
form in which all stock appreciation rights granted 
under the plan will be paid? 


Answer: No. Since the disinterested committee 
does not have full authority with respect to one of 
the fundamental powers of administration, i.e., the 
right to select all participants, the staff does not 
believe that the requirements of Rule 16b- 
3(e)(3)(i) has been satisfied.'72 


(123) Question: Where the board of directors or 
committee administering the plan has sole discre- 
tion to determine the form in which payment is to 
be made upon exercise of a stock appreciation 
right, has such board or committee acted in ac- 
cordance with the provisions of Rule 16b- 
3(e)(3)(ii) in the following situations: 


a) The committee has adopted a gener- 
al determination that all payments upon 
the exercise of a stock appreciation 
right are to be made 50 percent in the 
form of shares of company stock and 
the balance in the form of cash; 


b) The committee has amended the plan 
to provide that holders of stock appreci- 
ation rights will receive upon exercise (i) 
payment only in shares of common 
stock where such rights are exercised 
outside of the window period'’%, and (ii) 





172 Although interested directors can administer a 
benefit plan without jeopardizing the availability of 
Rule 16b-3 as long as the plan meets the require- 
ments of paragraph (b)(1)(iii) of the rule, the spe- 
cific exemption for cash settlements of SARs is 
dependent upon disinterested administrators. See 
letter re Exxon Corporation dated December 1, 
1977. 


173The term ‘window period” is used to describe 
the period of 10 business days in each quarter 
during which elections for cash settlement of stock 
appreciation rights must be made by participants. 
Under Rule 16b-—3(e)(3)(iii), the window period 
commences on the third business day following 
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payment only in cash where such rights 
are exercised during the window period; 


c) The committee has adopted a gener- 
al determination that payments upon the 
exercise of stock appreciation rights are 
to be made entirely in the form of cash, 
if such exercise is made in conjunction 
with the exercise of a stock option, in 
accordance with a formula prescribed 
by the committee; 


d) The committee has adopted a gener- 
al determination that it will approve any 
election made by a participant? 


Answer: The board or committee has satisfied its 
responsibilities in situations (a), (b) and (c) but not 
in situation (d). The purpose of this provision is to 
insure that the disinterested administrators will 
have final authority and control over the form in 
which payment of the stock appreciation right will 
be made. Situation (d) represents an abdication of 
this authority which is inconsistent with the re- 
quirements of Rule 16b-—3(e)(3)(ii). 


(124) Question: If a plan provides that stock ap- 
preciation rights are exercisable only for cash, 
must the board or committee administering the 
plan approve the payment of such cash? 


Answer: No. 


(125) Question: Assuming that the exception'’* to 
the window period provision of Rule 16b- 
3(e)(3)(iii) is not applicable, does the window peri- 
od restriction apply where (1) the form of settle- 
ment of a stock appreciation right is within the 
complete discretion of the committee adminis- 
tering the plan; and (2) the participant has the op- 





the date of release of the specified quarterly and 
annual financial information and ends on the 
twelfth business day following such release. 


174The window period provisions of Rule 
16b-—3(e)(3)(iii) do not apply to any exercise where 
the date of the exercise (1) is automatic or fixed in 
advance under the plan; (2) is at least six months 
beyond the date of grant of the stock appreciation 
right; and (3) is outside the control of the partici- 
pant. 
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tion to elect cash in lieu of the stock to which he 
would otherwise be entitled? 


Answer: Yes, in both situations. The purpose of 
Rule 16b-3(e)(3)(iii) is to make clear that, in those 
circumstances where reliance is to be placed on 
the safe harbor provided by Rule 16b—3(e), the 
window period requirement is applicable not only 
to any election by a plan participant as to the form 
of payment of a stock appreciation right which may 
involve cash, but also to any exercise by a partici- 
pant of a stock appreciation right for cash. Thus, 
as in situation (1), even though a participant may 
have no election as to the form of payment of a 
stock appreciation right, the window period re- 
quirement would still be applicable to any exercise 
of such right by a participant for cash.175 


With respect to situation (2), by permitting partici- 
pants to determine whether they will accept cash 
in lieu of stock in settlement of a stock apprecia- 
tion right, the company is in effect providing such 
participant with an election as to the form of pay- 
ment. Viewed in this light, the determination must 
be made in accordance with paragraph (e)(3) of 
the rule and the window period requirement 
applies.176 


(126) Question: Must the plan administrator's de- 
cision to consent to or disapprove the election of a 
participant be made during the ten day window pe- 
riod? 


Answer: No. This decision can be made at any 
time after the participant’s election. 


(127) Question: In order to eliminate differences in 
compensation for officers and directors who exer- 





175|n Securities Exchange Act Release No. 13659 
(June 22, 1977) [42 FR 33283] the commission 
stated “Henceforth, the exemption provided by the 
rule for cash settlements of stock appreciation 
rights will not be available unless all exercises of 
such rights for cash (other than those occurring on 
certain fixed or automatic majority dates) are 
made during a specified ten-day period each quar- 
ter following the release of financial information by 
the issuer.” 


176 See letters re Houdaille Industries, Inc. dated 
May 8, 1978 and Crompton & Knowles Corpora- 
tion dated July 7, 1977. 
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cise stock appreciation rights for cash at different 
times during the same window period, a plan pro- 
vides that the highest market price of the compa- 
ny’s common stock during any particular window 
period shall be the cash settlement price for that 
window period. Does such a provision meet the re- 
quirements of Rule 16b—3(e)(3)(iii)? 


Answer: Yes.177 


(128) Question: Is the window period requirement 
of Rule 16b-3(e)(3)(iii) applicable to the automatic 
exercise of SARs? 


Answer: No. The exception to the window period 
requirement provides that exercises of SARs 
which occur on fixed or automatic maturity dates 
shall not be subject to the requirements of Rule 
16b-—3(e)(3)(iii), if the date of exercise is at least 
six months beyond the date of grant of the SAR 
and is outside the control of the participant. Under 
these circumstances the insider has no volition, 
and the automatic exercise does not provide real 
opportunity for the misuse of confidential informa- 
tion. 


Illustration: Under the terms of a plan, SARs are 
granted to participants concurrently with the grant 
of stock options. Recipients are permitted to exer- 
cise the SARs only during a window period, as de- 
fined in Rule 16b—3(e)(3)(iii). The plan also pro- 
vides that the SARs will be automatically 
exercised upon the expiration of the related op- 
tion. 


Interpretation: Assuming the three provisions of 
the exception to Rule 16b-—3(e)(3)(iii) are satisfied, 
the window period requirement would not be appli- 
cable to the automatic exercise of SARs.'78 


(129) Question: Must the exercise of ‘‘limited 
rights’ '79 take place during a window period? 





'77See letter re Texasguif, Inc. dated March 30, 
1981. 


178 See letter re The May Department Stores Com- 
pany dated April 10, 1978. 


179See footnote 140, supra, for a general defini- 
tion of “limited rights.” 


Volume 23, No. 12, October 6, 1981 





Answer: No. Since the period for exercise of limit- 
ed rights is fixed in advance, and since such rights 
can only be exercised in very special circum- 
stances which are beyond the control of the partic- 
ipant, their exercise comes within the exception 
provided by Rule 16b-—3(e)(3)(iii), and the window 
period restriction is not applicable. 


(130) Question: Pursuant to the provisions of a 
plan, SARs may be exercised for cash within a 
specified short period of time after the company 
enters into a definitive agreement for the merger, 
consolidation or sale of its assets. Should such ex- 
ercises take place during a window period in order 
for the insider to properly rely on Rule 16b—3(e)? 


Answer: Yes. Unlike “limited rights,” mergers and 
other types of reorganizations as well as the trans- 
fer of company assets are not outside the control 
of directors and officers since such persons might 
be included in the negotiation and approval of the 
transaction. Thus, the exception to Rule 16b- 
3(e)(3)(iii) is not applicable.'®° 


(131) Question: Assume that the date of exercise 
of a stock appreciation right meets the conditions 
of subparagraphs (e)(3)(iii) (A), (B) and (C). Must 
an election by the holder to receive cash in settle- 
ment of the right be made during a window period? 


Answer: Yes. Rule 16b-—3(e)(3)(iii) makes it clear 
that, where a participant has the right to elect cash 
as the form of payment of an SAR, such election 
must be made during a window period. Although 
the window period requirements of paragraph 
(e)(3)(iii) do not apply with respect to the exercise 
by the participant of a stock appreciation right for 
cash where the date of exercise meets the condi- 
tions of subparagraphs (A), (B) and (C), there is 
no parallel exception for an election by the partici- 
pant to receive cash in payment of a stock appre- 
ciation right.1®" 


D. Rule 16b-—4 [17 CFR 240.16b-4] 


Rule 16b-—4 exempts from Section 16(b) any trans- 
action of purchase and sale of a security made by 





180 See letter re Garfinckle, Brooks Brothers, Mill- 
er & Rhoads, Inc. dated June 19, 1981. 


181See letter re /ntertherm, Inc. dated July 16, 
1979. 
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a holding company registered under the Public 
Utility Holding Company Act of 1935, or by any 
subsidiary of such company, where both the pur- 
chase and the sale have been approved or 
permitted by the Commission under the Holding 
Company Act. 


(132) Question: |Is a formal order of the Commis- 
sion required to assure the availability of Rule 
16b-4? 


Answer: No. The intent of the rule is simply to pro- 
vide relief from the operation of Section 16(b) for 
those transactions by registered public utility hold- 
ing companies which have been approved or 
permitted by the Commission pursuant to the ap- 
plicable provisions of the Holding Company Act 
and the rules and regulations thereunder. 


E. Rule 16b-5 [17 CFR 240.16b-5] 


Rule 16b-—5 exempts from the operation of Section 
16(b) certain highly specialized transactions 
involving the acquisition of an equity security of an 
issuer through the redemption of a security of an- 
other issuer. 


(133) Question: Are all acquisitions resulting from 


redemption exempt from Section 16(b) of the Ex- 
change Act pursuant to the provisions of this rule? 


Answer: No. The rule is inapplicable to the acqui- 
sition of convertible securities or rights. Further, 
the application of the rule is severely limited by its 
terms to redemption transactions which consist 
exclusively of the exchange of one security for an- 
other, where both the old and the new security are 
substantially and in practical effect equivalents, 
and the redemption does not involve the payment 
of any additional consideration for the new securi- 
ty. Such a redemption does not result in any real 
change in the rights of the beneficial owner of the 
old security, although it does change the form of 
his holdings.'®2 


Illustration: An issuer decides to establish a stock 
bonus type of employee benefit plan. For various 
reasons, it organizes an affiliated holding compa- 





182As a result, the beneficial owner must file the 
report required by Section 16(a) when the redemp- 
tion takes place. 
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ny to implement the plan. The assets of the hold- 
ing company consist solely of stock of the issuer 
contributed to fund the plan. The stock bonus 
awards to participants are made using holding 
company stock, which is redeemable at any time 
for stock of the issuer on the basis of a predeter- 
mined ratio. 


Interpretation: Rule 16b-5 exempts from Section 
16(b) of the Exchange Act the acquisition of 
shares of the issuer received by a participant in 
such a redemption, so long as the participant has 
made no purchases of the same class of issuer 
security within six months before or after the re- 
demption transaction.'® 


(134) Question: Does Rule 16b-5 exempt the pur- 
chase and sale of securities of the same classes 
as those involved in the redemption, when such 
transactions occur immediately before and after 
the redemption? 


Answer: No. As stated in Securities Exchange Act 
Release No. 4495 (September 19, 1950) [15 FR 
6477], proposing the rule for comment, Rule 
16b-5 does not exempt any transaction other than 
the redemption. Thus, if there should be a sepa- 
rate purchase and sale (or sale and purchase) of 
either the old or the new security within any six 
month period, or if there should be a purchase of 
one and a sale of the other (or a sale of one and a 
purchase of the other), witiiin any six month peri- 
od, the insider would be subject to recovery under 
Section 16(b). Paragraph (c) of the rule is simply 
designed to facilitate the recovery of profit, by 
requiring an issuer to recognize formally the simi- 
larity between the two securities through appropri- 
ate corporate action, such as the adoption of a by- 
law or a resolution of the board of directors. 


F. Rule 16b-6 [17 CFR 240.16b-6] 


Paragraphs (a) and (b) of Rule 16b-6 recognize 
that where securities are acquired through the ex- 
ercise of a long-term option (one held more than 
six months), not all of the gain inherent in the ex- 
ercise of the long-term option need be attributed to 
the insider for purposes of computing the profit re- 
coverable under Section 16(b), since at least a 
portion of such profit may derive from appreciation 
which occurred prior to the relevant six month pe- 





183See 2 L. Loss, Securities Regulation 1118 (2d 
ed. 1961). 
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riod. The rule establishes this apportionment of 
short and long-term profit to maintain the basic 
policy of Section 16(b) against short-swing trading 
by insiders and, at the same time, to avoid recap- 
ture of the long-term gain inherent in the exercise 
of the option as not comprehended within the pur- 
poses of the section. Accordingly, when gain is be- 
ing calculated under Section 16(b) with respect to 
a purchase resulting from the exercise of a long- 
term option and a sale within six months, the rule 
limits the issuer’s recovery to the difference be- 
tween the proceeds of the sale and the lowest 
market price of the security within six months be- 
fore or after the date of sale. In addition, para- 
graph (c) of Rule 16b—6 provides a complete ex- 
emption from Section 16(b) for the disposition of 
securities purchased in a transaction specified in 
paragraph (a) of the rule, provided such disposi- 
tion is made in connection with a plan or agree- 
ment for a merger, consolidation, reclassification 
or sale of assets. It must be emphasized that para- 
graphs (a) and (b) simply limit the extent of Sec- 
tion 16(b) liability; paragraph (c), where applica- 
ble, actually exempts the transaction of 
disposition. 


(135) Question: In computing the amount of profit 
that will inure to the issuer in a transaction which 
falls under Rule 16b-6(a), is the option exercise 
price considered the cost of the purchase, to be 
matched against the price received on a sale with- 
in six months of that purchase?'® 


Answer: No. The use of the option exercise price 
as the purchase cost would effectively deprive the 
insider of the long-term appreciation in the value 
of his option, represented by the long-term in- 
crease in the value of the underlying stock. The 
Commission believes that the capture of this 
unrelated long-term profit is not comprehended 
within the purposes of Section 16(b). Consequent- 
ly, in 1950, the Commission promulgated Rule 
16b-6'8®5 to preserve for the insider the gain at- 
tributable to the long-term portion of the option 
and still permit recovery of the profit surrounding 
the short-swing transaction itself.1®® 





184Smolowe v. Delendo Corporation, supra. 


185Securities Exchange Act Release No. 4509 
(October 24, 1950) [15 FR 7357]. 


186Letter re New England Nuclear Corporation 
dated September 18, 1972. 


Volume 23, No. 12, October 6, 1981 





lilustration: On October 1, 1976, C, an insider of 
XYZ Corporation, is granted an option to buy XYZ 
common stock at $10.00 per share, the market 
value on the date of grant. On June 1, 1977, C ex- 
ercises his option to buy XYZ at $10.00 per share. 
The market value of XYZ on the date of exercise is 
$15.00 per share. On September 1, 1977, C sells 
XYZ stock at $20.00 per share. Absent Rule 
16b-6, C may be required to surrender the differ- 
ence between the purchase price and the sale 
price: $20.00 — $10.00, or $10.00 per share. As- 
sume that the market price for XYZ common stock 
from March 1, 1977 to March 1, 1978 ranged as 
follows: 


March 1, 1977 
April 1, 1977 

May 1, 1977 

June 1, 1977 

July 1, 1977 
August 1, 1977 ; 
September 1, 1977 
October 1, 1977 
November 1, 1977 
December 1, 1977 
January 1, 1978 
February 1, 1978 
March 1, 1978 


Under Rule 16b-6, C would be required to surren- 
der the difference between the sale price, $20.00, 
and the lowest price at which XYZ traded within 
six months before or after the sale which would be 
the price on March 1, 1977, or $13.50 per share. 
Thus, the recoverable profit computed with the 
benefit of the rule would be only $6.50 per share. 


The same result obtains under Rule 16b-—6 where 
the option to buy is exercised by an insider within 
six months after the sale of an equity security.'®” 
The maximum recovery based on matching the 
purchase upon exercise of the option, with a prior 
sale occurring within six months of such exercise, 
would be the difference between the sale price 
and the lowest price at which the stock traded 
within six months before or after the sale. 


(136) Question: Where an insider purchases stock 
through the exercise of a long-term option and im- 
mediately sells such stock within six months at a 





187Rule 16b-6 does not extend to options to sel/ 
securities, 
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price below the exercise price, is Rule 16b-6 ap- 
plicable? 


Answer: No. Since the insider did not realize any 
profit on the transaction, he has no liability under 
Section 16(b). 


(137) Question: Is the exercise of a warrant or 
stock incentive right the exercise of a “similar 
right” within the meaning of Rule 16b-67? 


Answer: Yes. 


Illustration: An insider of a company exercises 
warrants granted to him by the company over two 
years ago. Within six months of the exercise, the 
insider exchanges all his shares of the company 
for shares of its parent pursuant to the terms of a 
reorganization agreement.'®® The exercise of the 
warrants for common stock and the subsequent 
exchange of the shares received upon such exer- 
cise would appear to involve a purchase and sale 
subject to Section 16(b). 


Interpretation: While there would be a purchase 
and a sale for purposes of Section 16(b), Rule 
16b-6(c) would appear to be applicable. As a con- 
sequence, the disposition of the securities in ac- 
cordance with the terms of the reorganization 





188|t should be noted that if an insider desires to 
realize the long term appreciation in the value of 
his option (or similar right) without risk of contro- 
versy concerning his liability to surrender profits 
under Section 16(b), his safe course is to exercise 
the option and hold for at least six months the se- 
curity thereby acquired. Where this is done the 
insider will not be affected by the method in which 
the Commission and the courts may compute real- 
ized profit, since the transaction in question would 
fall outside the scope of Section 16(b). Neverthe- 
less, the insider who does sell within six months 
after acquiring a security pursuant to an option (or 
similar right) is not acting unlawfully; Congress 
did not intend to impose such a drastic sanction in 
the event of such a sale, but merely to remove the 
profit incentive to entering into short-swing trading 
transactions. (Emphasis added) Securities Ex- 
change Act Release No. 4509 (October 24, 1950) 
[15 FR 7357]. Of course, trading on the basis of 
inside information may be a violation of other pro- 
visions of the federal securities laws. 
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would be exempt from the operation of Section 
16(b).189 


(138) Question: Is Rule 16b-6(c) applicable to 
mergers in which shareholders receive cash or a 
combination of cash and securities? 


Answer: Yes. Rule 16b-—6(c) provides insiders an 
exemption from the operation of Section 16(b) for 
the disposition of an insider’s securities, pur- 
chased pursuant to a long-term option or right, or 
acquired pursuant to a long-term employment con- 
tract, as specified in paragraph (a) of the rule, pro- 
vided that the disposition is pursuant to a plan or 
agreement for a merger, consolidation, reclassifi- 
cation or sale of assets. The exemption is not lost 
if cash is paid in lieu of securities, or in combina- 
tion with securities.19° 


Illustration: Company A has entered into an agree- 
ment and plan of merger whereby it will merge into 
a wholly-owned subsidiary of Company B. On the 
effective date of the merger, each outstanding 
share of common stock of Company A will be con- 
verted into the right to receive $50 in cash, and 
Company A will become a wholly-owned subsidi- 
ary of Company B. An executive officer of Compa- 
ny A intends to exercise options which he has held 
for more than six months and then surrender the 
Company A shares received upon exercise for the 
$50 per share cash payment. 


Interpretation: Rule 16b-6(c) exempts the disposi- 
tion of the option shares from the operation of 
Section 16(b). 


(139) Question: An officer owns shares of his 
company, as well as options to acquire additional 
shares. Both his shares and options have been 
held for more than six months. In connection with 
a merger, or one of the other transactions de- 
scribed in paragraph (c) of Rule 16b-6, the officer 
exercises his options and surrenders the newly ac- 
quired option shares together with his previously 
held shares. Will the acquisition of the option 
shares be matched against the disposition of his 





189Letter re Spectronics, Inc. dated August 18, 
1978. 


199 See letter re American Credit Corpgation dated 
November 24, 1978 and letter to Gary A. Herman 
dated May 18, 1976. 
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other shares in the merger, resulting in potential 
Section 16(b) liability, despite the exemption pro- 
vided by Rule 16b-6? 


Answer: No. There has been concern that insiders 
in such a situation are confronted with a dilemma, 
since the purchase of shares under the option 
could is theory be matched with the sale of al- 
ready owned shares in the merger giving rise to li- 
ability under Section 16(b).'9' The staff believes 
that this approach would unfairly penalize holders 
of long-term options and frustrate the purpose of 
paragraph (c) of the rule. Accordingly, in light of 
the rationale underlying paragraph (c), the staff is 
of the view that the acquisition of shares pursuant 
to the-exercise of a long-term option just prior to a 
merger need not be matched against the disposi- 
tion of other shares in the merger. 


(140) Question: Are the provisions of Rule 16b-6 
available where a company extends the life of its 
outstanding options prior to entering into a merger 
or other transaction of the type described in para- 
graph (c) of the rule? 


Answer: Yes. The extension of an option does not 
commence a new six month holding period for pur- 
poses of Rule 16b-6. 


Illustration: On May 1, Company X extends for one 
year the expiration date of employee stock options 
held by certain of its executive officers, some of 
which had been held for only five months at the 
time of the extension. On May 30, Company X be- 
gins merger discussions with Company Z, and on 
June 30 an agreement in principle is reached. The 
merger takes place on July 14. 


Interpretation: Rule 16b-6 would be available to 
the officers of Company X with respect to all op- 
tions held for more than six months at the time of 
the merger. 


(141) Question Would the exemption provided by 
Rule 16b-6(c) be available for the purchase of 
unexercised stock options in connection with a 
cash merger? In connection with a sale of assets 
for cash and securities? 





191Letters re The Flintkote Company dated Febru- 
ary 7, 1980 and /nvestors Diversified Services, 
Inc. dated March 21, 1979. 
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Answer: Yes, assuming all the provisions of the 
rule are satisfied. 


Illustration (1): Company A proposes a complete 
liquidation and dissolution. Pursuant to the plan, 
Company A will sell all of its assets to Company B 
in exchange for cash and securities in an amount 
equai to $26 per outstanding share of Company A. 
In accordance with the terms of the applicable 
agreements, Company A has the right to purchase 
those stock options which have been held by its 
officers and directors for more than six months, 
but have not been exercised, for a cash price 
equal to the difference between $26 and the op- 
tion exercise price. 


Interpretation: Rule 16b-6(c) is applicable to the 
purchase of these stock options.'92 


Illustration (2): Following a successful tender offer, 
the purchaser informs the issuer that it proposes 
to merge the issuer with a wholly-owned subsidi- 
ary of the purchaser, on terms providing that each 
remaining share of the issuer’s common stock will 
be entitled to a cash payment per share in an 
amount equal to the tender offer price. The merger 
will bind all stockholders of the issuer except for 
the exercise of appraisal rights by dissenting 
shareholders. The issuer has stock options out- 
standing under several employee benefit plans. 
The applicable agreements provide for the cancel- 
lation of the exercisable options on the date of the 
merger and a cash payment to the optionees of 
the option spread. 


Interpretation: The cash settlement of the stock 
options in this manner is eligible for the protection 
afforded by Rule 16b—6(c).19° 


G. Rule 16b-7 [17 CFR 240.16b-7] 


Rule 16b-—7 exempts from the operation of Section 
16(b) the acquisition and disposition of securities 
in certain specified types of mergers and consoli- 





192Letter re National Liberty Corporation dated 
December 12, 1980. 


193Letter to Melvin L. Bedrick dated September 
20, 1979. 
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dations.194 


In Securities Exchange Act Release No. 4696 
(April 3, 1952) [17 FR 3177], the Commission em- 
phasized the danger of the possibility of misuse of 
inside information in connection with mergers and 
consolidations. 


The policy of Section 16(b) to discour- 
age short-swing trading by insiders 
seems highly relevant to purchases or 
sales within six months of a merger if 
the merger involves a significant 
change in the character of the enter- 
prise carried on by an issuer which is 
subject to Section 16(b). Thus a pur- 
chase on the eve of the merger may 
well be motivated by advance informa- 
tion and the receipt by merger of a new 
security having different economic char- 
acteristics from that purchased involves 
elements of realization of a short term 
profit. In addition to preventing abuse of 
inside information, requiring an insider 
to surrender any profit resulting from a 
purchase or sale within six months of a 
merger is related to the policy of 16(b) 
to eliminate motives for manipulative 
activity. The significance of a merger 
may be greatly exaggerated by rumor, 
particularly in periods of unusual specu- 
lative activity in the security markets. If 
insiders were free to take advantage of 
such a situation to unload at temporarily 
inflated prices securities received in the 
merger, the opportunity and motive for 
manipulative activity might well be 
greater than the ordinary short-swing 
purchases and sales where both are 
cash transactions.'9> 





194While Rule 16b-6(c) provides an exemption 
from the operation of Section 16(b) only for the 
disposition of certain securities pursuant to a plan 
or agreement for merger, consolidation, reclassifi- 
cation or sale of assets, Rule 16b-—7, on the other 
hand, exempts transactions of acquisition and dis- 
position in connection with specified types of 
mergers and consolidations. 


195See also Securites Exchange Act Release No. 
4717 (June 9, 1952) [17 FR 5501], and Brief for 
SEC as amicus curiae, page 8, Blau v. Hodgkin- 
son, 100 F.Supp. 361 (S.D.N.Y. 1957). 
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The Commission recognized, however, that not 
every transaction of this nature involves a serious 
potential for the abuse of inside information. As a 
consequence, Rule 16b-7 was adopted to exempt 
transactions of exchange involved in the merger or 
consolidation of companies where 85 percent or 
more of all of the assets or securities of one of the 
companies involved is owned by the other compa- 
ny. As Release No. 34-4996 points out, the ex- 
emption is based on the premise that such trans- 
actions are of relatively minor importance to the 
stockholders of a particular company and do not 
present significant opportunities to insiders to prof- 
it by advance information concerning the merger. 
Indeed, they do not significantly alter in an eco- 
nomic sense the type of security which the insider 
held prior to the transaction.'9° 


(142) Question: Although not specifically men- 
tioned, does Rule 16b-7 apply to transactions 
structured as (1) statutory exchanges; (2) liquida- 
tions; or (3) reclassifications? 


Answer: The staff is of the view that, for purpose 
of Rule 16b-—7, a statutory exchange may be the 
substantive equivalent of a merger, consolidation 
or sale of assets. Therefore, the acquisition and 





196 The rule is typically relied upon in situations 
where a company is reincorporating in a different 
state or reorganizing its corporate structure. For 
example, Company T, a Texas insurance compa- 
ny, seeks to become a general business corpora- 
tion. To accomplish this in conformity with Texas 
law, Company T proposes to transfer all of its as- 
sets and liabilities to New T, a Texas general busi- 
ness corporation, to be organized as a wholly- 
owned subsidiary of Company T, and then merge 
into an insurance subsidiary of New T. Pursuant to 
the merger, each share of T common will be ex- 
changed on a share-for-share basis for equivalent 
New T securities, with the result being that the 
present T shareholders will become New T share- 
holders. The proposed transaction will have no ef- 
fect on the consolidated financial statements, the 
present composition of management, nor will it af- 
fect the rights of present shareholders and, ac- 
cordingly, Rule 16b-7 is available. Letters re 
American General Insurance Company dated 
March 11, 1980; Anheuser-Busch, Incorporated 
dated March 16, 1979. See also letters to Eugene 
R. Sullivan dated October 10 and December 11, 
1978. 
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disposition of stock in a statutory exchange would 
be exempt under Rule 16b-7, assuming all of the 
conditions of the rule are satisfied.'9” A liquidation, 
on the other hand, is not covered by Rule 16b-7, 
since the liquidation in substance and purpose 
bears little resemblance to the types of transac- 
tions specified in the rule.'19® Rule 16b-7 does not 
require that the security received in exchange be 
similar to that surrendered, and the rule can apply 
to transactions involving reclassifications. 


Illustration (1): Company B is a savings and loan 
association organized in the State of Virginia. 
Company A, a wholly-owned subsidiary of Compa- 
ny B, was incorporated under the laws of Virginia 
for the sole purpose of acquiring all the outstand- 
ing shares of capital stock of Company B. The pur- 
pose was to create a holding company which 
would be able to acquire other savings and joan 
institutions in Virginia. Under Virginia law, Compa- 
ny B is not permitted to acquire stock of other sav- 
ings and loan associations. As a result of the ex- 
change, Company B became a wholly-owned 
subsidiary of Company A, and the former Compa- 
ny B shareholders became the owners of all the 
outstanding shares of Company A. This transac- 
tion was implemented pursuant to statutory proce- 
dures under Virginia law. 


Interpretation: The acquisition by Company B 
stockholders of common stock of Company A and 
the corresponding disposition of the Company B 
stock in exchange fall within the terms of Rule 
16b-7. 


Illustration (2):.Company X is a holding company 
whose principal asset is 100,000 shares of Com- 
pany Y common stock, roughly 6 percent of the to- 
tal number of shares of such stock issued and out- 
standing. Company X proposes to liquidate so that 
its shareholders will hold the stock of Company Y 
directly. Pursuant to the liquidation plan, share- 
holders of Company X will exchange their shares 
of Company X for those of Company Y on a pro 
rata basis. 





197Letter re Heritage Financial Corp. dated Sep- 
tember 19, 1978. 


198Letter re Petro-Lewis Corporation dated July 9, 
1979. 
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Interpretation: The acquisition and disposition of 
such shares is not exempt under Rule 16b-7. This 
transaction is not substantially similar to a merger 
or consolidation, nor does it meet the standards of 
paragraph (a) of the rule which provides that the 
acquisition and disposition of securities in connec- 
tion with a merger or consolidation is exempt from 
Section 16(b) where 85 percent or more of the as- 
sets or securities of all other companies involved 
in the transaction is owned by another party to the 
transaction. 


(143) Question: Does the 85 percent ownership 
requirement of the rule apply to indirect as well as 
to direct ownership of the companies involved in a 
transaction? 


Answer: Yes. It is the staff's view that the rule 
does encompass indirect ownership, so long as 
the transaction in question does not result in a sig- 
nificant change in the character or structure of the 
company.'99 


Illustration: Company A proposes to enter into a 
transaction with its wholly-owned subsidiary, Com- 
pany B, whereby Company B would become th 
parent of Company A through a tax free exchange 
of shares. The tax free exchange would be accom- 
plished by a statutory merger of a wholly-owned 
shell subsidiary of Company B into Company A, 
with Company A the surviving corporation. Prior to 
the merger, Company A will own 100 percent of 
the equity securities of the shell subsidiary which 
will be merged into Company A. Thus, Rule 16b-7 
would be available only if the 85 percent require- 
ment was interpreted to include indirect as well as 
direct ownership, since Company A will merge into 
a wholly-owned subsidiary of Company B rather 
than Company B itself. 


Interpretation: Rule 16b-7 would be applicable 
because Company B, on a consolidated basis, will 
represent the same business entity as the present 
Company A, will be managed by the same officers 
and directors, and will have the same charter and 
by-laws as Company A. Accordingly, the merger 





199Letter re Southern Natural Gas Company dated 
May 11, 1973; letter to Ed Kaufman dated May 25, 
1973. 
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will not result in “any significant change in the 
character or structure of the company.’’2°° 


(144) Question: Would the purchase and sale of 
securities of any company involved in a merger 
which met the requirements of Rule 16b—7, within 
six months of such merger, destroy the exemption 
otherwise afforded by the rule? 


Answer: \f the non-merger transactions are ex- 
empt under any other rule adopted under Section 
16(b), the exemption provided by Rule 16b-7 
could still be relied upon. However, as stated in 
paragraph (c) of the rule, if an insider has made 
additional non-exempt purchases and sales within 
six months of the merger or consolidation, the ex- 
emption shall be unavailable to the extent of such 
purchases and sales. 


Illustration: An officer purchases 100 shares of his 
company’s common stock in the open market on 
June 1 and sells 100 shares on August 1. No ex- 
emption from Section 16(b) is available for these 
transactions. During the interim, the company 
reincorporates by merger. Although Rule 16b-7 is 
available for the officer's participation in the merg- 
er transaction, paragraph (c) of the rule diminishes 
his protection to the extent of his non-exempt pur- 
chase and sale. 


H. Rule 16b-8 [17 CFR 240.16b-8] 


Rule 16b-—8 exempts from the operation of Section 
16(b) any acquisition or disposition of an equity 
security involved in the deposit or withdrawal of 
such security under a voting trust or deposit 
agreement. 


(145) Question: Is the exemption provided by Rule 
16b-8 available to an insider who purchases se- 
curities of the class deposited and, within six 
months thereafter, sells certificates of deposit rep- 
resenting such securities? 


Answer: The rule provides that the exemption is 
not available to the extent that there has been a 
purchase or sale of securities of the class depos- 
ited and a sale or purchase of certificates repre- 





200Securities Exchange Act Release No. 4717 
(June 9, 1952) [17 FR 5501). 
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senting such securities within a period of less than 
six months. The intent of this provision is to ex- 
empt only transactions of withdrawal or deposit in 
the voting trust itself. The protection afforded by 
the rule is diminished and, perhaps, lost to the ex- 
tent that the insider also has transactions of pur- 
chase and sale, or sale and purchase, in either the 
certificates of deposit or the underlying equity se- 
curity within six months of the date of the deposit 
or withdrawal in the voting trust. 


|. Rule 16b-9 [17 CFR 240.16b-9] 


Rule 16b-9 generally provides that the conversion 
of one equity security into another equity security 
shall not constitute either a sale of the security 
converted or a purchase of the security acquired 
upon conversion for purposes of Section 16(b). 


(146) Question: Would the fact that the security 
received upon conversion does not have substan- 
tially the same rights and privileges as the con- 
vertible security affect the availability of the ex- 
emption? 


Answer: No. 


(147) Question: An insider holds convertible de- 
bentures for more than six months. He then con- 
verts the debentures into common stock and im- 
mediately sells some additional shares of common 
stock. Assuming he has no other relevant transac- 
tions, is Rule 16b—9 available for his conversion? 


Answer: Yes. The proviso to the rule states that 
the rule is not available to the extent that there are 
independent purchases and sales of the securities 
concerned within a period of less than six months, 
which period includes the date of conversion. 
Since the insider did not engage in any other rele- 
vant transactions within the six month period, the 
exemption is available. 


Illustration: An insider of Company X acquires 
notes convertible into Company X common stock 
in a private placement. He intends to convert 
these notes one year later. The conversion will be 
effected at a time when he will not have purchased 
or sold any other equity securities of the company 
within the preceding six months. However, he in- 
tends to sell Company X common stock immedi- 
ately after the conversion. 
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Interpretation: Rule 16b-9 is available, hence the 
acquisition of the common stock upon the conver- 
sion of the notes would not be deemed a purchase 
for purposes of Section 16(b).2°! 


(148) Question: Is Rule 16b-9 available if, pursu- 
ant to the terms of the conversion right, the holder 
must make an additional cash payment in order to 
receive the new security? 


Answer: Usually. In connection with the exercise 
of a conversion right, it is sometimes necessary to 
make a payment in addition to the surrender of the 
convertible security or, alternatively, surrender of 
the convertible security may result in the delivery 
of cash or other property in addition to the security 
received on conversion. Where such extra pay- 
ments or receipts are not substantial in relation to 
the value of the securities involved, they do not af- 
fect the availability of the exemption. Thus, the ex- 
emption would still be available so long as not 
more than 15 percent of the value of the security 
received in exchange consisted of cash or proper- 
ty other than the convertible security.2°2 


(149) Question: Would the application of anti- 
dilution provisions which might affect the conver- 
sion price of a convertible security, be considered 
a change in the conversion privilege for purposes 
of Rule 16b-9(a)(1)? 


Answer: No. 


Illustration: \n accordance with a loan agreement, 
Company A issued and sold to Company Ba 
$2,000,000 principal amount, convertible subordi- 
nated note. The note is convertible into shares of 
Company A common stock. The agreement re- 
quires Company A to make periodic pre-payments 
on the principal amount of the note. The agree- 
ment also provides for the adjustment of the con- 
version price of the note to prevent dilution of the 
conversion privilege and protect the proportional 
equity interest of the note holder. Any changes in 





201Letter re Oxoco dated September 15, 1977. 


202 It should be noted that this exemption is con- 
strued to exclude the exercise of options, warrants 
or rights. See Brenner v. Johnson, 328 F.Supp. 
149 (E.D. Wis. 1971), mod., 467 F.2d 1080 (7th 
Cir. 1972). 
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the conversion price resulting from the operation 
of the anti-dilution provisions would occur solely 
because of actions taken by Company A and 
would not involve any further actions by, or negoti- 
ations with, the note holder. 


Interpretation: Any change in the conversion price 
of the note, by operation of the anti-dilution provi- 
sions, would not be considered a change in the 
conversion privilege of the note for purposes of 
clause (1) of the proviso to paragraph (a) of Rule 
16b-9.203 


J. Rule 16b-10 [17 CFR 240.16b-10] 


Rule 16b-10 exempts from Section 16(b) of the 
Exchange Act certain acquisitions of securities 
from an issuer received in exchanges made pursu- 
ant to the provisions of the Interstate Commerce 
Act. In order for the exemption to be available, the 
person acquiring the new security must be subject 
to one or more of the provisions of Part | of the In- 
terstate Commerce Act and meet the other condi- 
tions set forth in the rule. The exemption was in- 
tended to provide a measure of protection for 
mandatory exchange transactions in connection 
with the reorganization of railroads and other carri- 
ers. 


(150) Question: Is Rule 16b-10 available for the 
disposition of stock made in accordance with an 
order or condition imposed by the Interstate Com- 
merce Commission? 


Answer: No. The exemption covers only the acqui- 
sition of securities received in the mandatory ex- 
change. 


K. Rule 166-17 [17 CFR 240.16b-117] 


Rule 16b-—11 exempts from Section 16(b) certain 
transactions involving the sale of short-term sub- 
scription rights distributed pro rata by an issuer to 
its security holders. 


(151) Question: Does Rule 16b-—11 exempt: (1) 
purchases of subscription rights for cash or other 
consideration; (2) sales of subscription rights 
which were purchased for cash or other consider- 
ation; or (3) the purchase of securities upon the 
exercise of subscription rights? 





203Letter re Portec, Inc. dated June 14, 1976. 


Volume 23, No. 12, October 6, 1981 


Answer: No. By its terms, the exemption is only 
available for the sale of subscription rights which 
were acquired from the issuer without the payment 
of consideration. 


Illustration: A company proposes to file a registra- 
tion statement under the Securities Act of 1933, 
pursuant to which it will offer to the holders of its 
common stock the right to subscribe for additional 
shares of common stock. The rights will be evi- 
denced by transferable subscription warrants 
which will be distributed to stockholders pro rata, 
without the payment of any consideration, and will 
expire 30 days after issuance. 


Interpretation: The sale of such rights by an 
insider would be exempt under Rule 16b— 11.294 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18115/September 23, 1981 


NOTICE OF FILING OF PROPOSED RULE 


CHANGE BY THE PACIFIC STOCK EXCHANGE, 
INC. 


File No. SR-PSE-81-16 


The Pacific Stock Exchange, Inc. (‘‘PSE’’) 
submitted on September 10, 1981, a proposed 
rule change under Rule 19b—4 to amend PSE Rule 
|, Section 23 and to adopt Equity Floor Procedure 
Advice 1-B. The proposed rule change would au- 
thorize the Joint Equity Floor Trading Committee 
to issue floor citations and/or impose other sanc- 
tions on members or persons associated with 
member organizations for conduct on the Equity 





204The exemption does not apply to the sale of 
subscription rights by a person who has pur- 
chased subscription rights for cash or other con- 
sideration, within the six-month period preceding 
or following such sale, to the extent of any such 
purchase. See paragraph (c) of Rule 16b-11. 
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Floor which would impair the maintenance of a fair 
and orderly market or impair confidence in the op- 
erations of the PSE. The rule change also would 
provide the due process procedures to be followed 
in cases involving alleged violations of conduct 
rules, policies or procedures and would establish a 
schedule of penalties based upon the nature and 
frequency of the violation. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 28, 1981. In order to assist the Com- 
mission to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-PSE-81-16. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission's Public Reference Room. 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18116/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6347/September 24, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18117/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6348/September 24, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18118/September 24, 1981 


A notice has been issued giving interested per- 
sons until October 16, 1981 to comment on the 
applications of the Cincinnati Stock Exchange for 
unlisted trading privileges in two issues which are 
listed and registered on one or more other national 
securities exchanges and are reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18119/September 24, 1981 


A notice has been issued giving interested per- 
sons until October 16, 1981 to comment on the 
applications of the Midwest Stock Exchange, In- 
corporated for unlisted trading privileges in four is- 
sues which are listed and registered on one or 
more other national securities exchanges and re- 
ported in the consolidated transaction reporting 
system. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22194/September 18, 1981 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 
Berlin, Connecticut 


(70-6629) 


ORDER AUTHORIZING ISSUE AND SALE OF 
FIRST AND REFUNDING MORTGAGE BONDS; 
RESERVATION OF JURISDICTION 


Connecticut Light and Power Company, (“CL&P”), 
an electricity utility subsidiary of Northeast Utili- 
ties, a registered holding company, has filed an 
application-declaration pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 thereunder. 


CL&P proposes to issue and sell not later than 
June 30, 1982 up to $65,000,000 in principal 
amount of its first and refunding mortgage bonds 
having a term of not less than five nor more than 
thirty years. The terms will be determined by com- 
petitive bidding unless market conditions at the 
time of the offering are unfavorable, in which case 
CL&P may request by amendment to be excepted 
from the competitive bidding requirements of Rule 
50 of the Act. The bonds are to be issued under 
CL&P’s Indenture of Mortgage and Deed of Trust 
dated as of May 1, 1921 as heretofore supple- 
mented and amended and as proposed to be fur- 
ther supplemented. 


CL&P intends to use the net proceeds from the 
sale of the bonds to repay a portion of its short 
term borrowings to finance in part its construction 
program and for other corporate purposes. 


The fees and expenses expected to be incurred in 
connection with the proposed transaction are esti- 
mated to be $148,000. The Connecticut Depart- 
ment of Public Utility Control has authorized the 
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proposed transaction. No other state commission 
and no federal commission, other than this Com- 
mission, has jurisdiction over the proposed trans- 
action. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22162) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, be, and it hereby is, 
granted and permitted to become effective forth- 
with, except with respect to the matters over which 
jurisdiction is herein reserved, subject to the terms 
and conditions prescribed in Rule 24 promuglated 
under the Act. 


IT IS FURTHER ORDERED, that jurisdiction be, 
and it hereby is, reserved over the proposed issu- 
ance and sale of up to $800,000 shares of 
preferred stock ($50 par value) pending comple- 
tion of the record. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22195/September 18, 1981 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6627) 


ORDER AUTHORIZING TRANSACTIONS RE- 
LATED TO FINANCING OF POLLUTION CON- 
TROL FACILITIES 
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Georgia Power Company (‘Georgia’), an electric 
utility subsidiary of The Southern Company, a reg- 
istered holding company, has filed an application- 
declaration with this Commission pursuant to Sec- 
tions 6(b) and 12(d) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rules 44 and 50 
thereunder. 


In order to comply with prescribed environmental 
standards of the State of Georgia with respect to 
air and water quality, Georgia must construct cer- 
tain air and water pollution control facilities at its 
Bowen, Branch, Scherer and Vogtle plants located 
in Bartow, PUtnam, Monroe and Burke Counties, 
Georgia, respectively. 


It is proposed that a Development Authority of 
each county (“Authority”) would issue tax exempt 
pollution control revenue bonds, and, in the case 
of Monroe and Burke Counties, industrial develop- 
ment revenue bonds (‘‘Revenue Bonds’) in 
amounts based upon the cost of the respective fa- 
cilities for the purpose of making loans to Georgia 
to pay the costs of the acquisition, construction, 
installation and equipping of the pollution control 
facilities located within its jurisdiction. The aggre- 
gate principal amount of the Revenue Bonds to be 
issued is estimated not to exceed $50,000,000, of 
which $48,000,000 will be pollution control reve- 
nue bonds and $2,000,000 will be industrial devel- 
opment revenue bonds. 


Each Authority would, pursuant to a loan agree- 
ment, loan to Georgia the Revenue Bonds’ pro- 
ceeds and Georgia would issue a non-negotiable 
promissory note therefor providing for payments 
thereon corresponding to the payments of princi- 
pal, interest and premium, if any, on the Revenue 
Bonds as they become due. The proceeds of the 
Revenue Bonds would be deposited with a trustee 
(“Trustee”) under a trust indenture to be entered 
into between the Authority and the Trustee pursu- 
ant to which the Revenue Bonds would be issued 
and secured. Georgia will use the proceeds to pay 
the construction cost of each pollution control fa- 
cility. 


Each agreement will provide for the assignment to 
the Trustee of the Authority's interest in and of the 
moneys receivable by the Authority under the 
agreement and the note. Each agreement will also 
obligate Georgia to pay the fees and charges of 
the Trustee and will provide that Georgia may at 
any time prepay the amount due under the note. 
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Each trust indenture will provide that the Revenue 
Bonds issued thereunder will be redeemable (i) at 
any time on or after a date not later than 10 years 
from the date of issuance, in whole or in part, at 
the option of Georgia, initially with a premium of 
up to 3% of the principal amount and declining by 
not less than ¥2 of 1% annually thereafter, and (ii) 
in whole, at the option of Georgia, in certain other 
extenuating cases, such redemption of all such 
outstanding Revenue Bonds to be at the principal 
amount thereof plus accrued interest, but without 
premium. It is proposed that the Revenue Bonds 
will mature in from one to 30 years from the first 
day of the month in which they are initially issued 
and may, in the case of a maturity of 15 to 30 
years and if it is advisable for purpose of the mar- 
ketability of the Revenue Bonds, be entitled to the 
benefit of mandatory redemption sinking funds cal- 
culated to retire a portion of the aggregate amount 
of the issue prior to maturity. 


In order to obtain the benefit of ratings for the Rev- 
enue Bonds equivalent to the rating of Georgia’s 
first mortgage bonds outstanding under the inden- 
ture dated as of March 1, 1941 between Georgia 
and Chemical Bank, as supplemented and 
amended (‘Mortgage’), Georgia may determine to 
secure its obligations under each note by deliv- 
ering to the Trustee, to be held as collateral, a 
series of its first mortgage bonds (‘‘Collateral 
Bonds”) in principal amount equal to the principal 
amount of the Revenue Bonds. Each series of Col- 
lateral Bonds will be issued under a supplemental 
indenture to the Mortgage to be dated as of the 
first day of the month in which the Collateral 
Bonds are to be issued and delivered, will bear in- 
terest at a rate equal to the interest rate to be 
borne by the related Revenue Bonds, will mature 
on the maturity date of such Revenue Bonds and 
will be non-transferable by the Trustee. 


The supplemental indenture will provide, however, 
that the obligation of Georgia to make payment 
with respect to the Collateral Bonds will be 
satisfied to the extent that payments are made un- 
der the note sufficient to meet payments when due 
in respect of the related Revenue Bonds. The sup- 
plemental indenture will provide that, upon accel- 
eration by the Trustee of the principal amount of 
all related outstanding Revenue Bonds under the 
trust indenture, the Trustee may demand the man- 
datory redemption of the related Collateral Bonds 
at a redemption price equal to the principal 
amount thereof plus accrued interest, if any, to the 
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date fixed for redemption. The supplemental in- 
denture may also provide that, upon the optional 
redemption of the Revenue Bonds, in whole or in 
part, at any time after they have been outstanding 
for a period not longer than ten years, an equal 
principal amount of the Collateral Bonds will be re- 
deemed at an initial premium of up to 3% and 
declining by not less than ¥2 of 1% annually there- 
after. 


The trust indenture will provide that, upon deposit 
with the Trustee of funds sufficient to pay or re- 
. deem all or any part of the related Revenue 
Bonds, or upon direction to the Trustee by Georgia 
to so apply funds available therefor, or upon deliv- 
ery of such outstanding Revenue Bonds to the 
Trustee by or for the account of Georgia, the 
Trustee will be obligated to deliver to Georgia, or 
for the account of Georgia, the Collateral Bonds 
then held as collateral in an aggregate principal 
amount equal to the aggregate principal amount of 
such Revenue Bonds for the payment or redemp- 
tion of which such funds have been deposited or 
applied or which shall have been so delivered. 


Because interest accrues in respect of the Collat- 
eral Bonds until satisfied by payments under the 
note, annual interest charges in respect of the Col- 
lateral Bonds will be included in computing the in- 
terest earnings requirement of the Mortgage which 
restricts the amount of first mortgage bonds which 
may be issued and sold to the public in relation to 
Georgia’s net earnings. The Collateral Bonds 
would be issued on the basis of unfunded net 
property additions. 


lf Georgia is unable or determines not to issue the 
Collateral Bonds, the Revenue Bonds may be is- 
sued without the benefit of such security. In that 
event Georgia may convey to each authority a 
subordinated security interest in the respective 
pollution control facility as security for its obliga- 
tions under each note. Such subordinated security 
interests would be assigned by the Authorities to 
the Trustee. 


It is contemplated that the Revenue Bonds will be 
sold by the Authorities pursuant to arrangements 
with one or more underwriters. In accordance with 
the laws of the State of Georgia, the interest to be 
borne by the Revenue Bonds will be fixed by the 
Boards of Directors of the Authorities and will be 
either a fixed rate or a rate which will fluctuate in 
accordance with a specified prime or base rate or 
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rates, and, if Collateral Bonds are issued, such a 
fluctuating rate will not exceed a specified maxi- 
mum rate or fall below a specified minimum rate. 
While Georgia will not be party to the underwriting 
arrangements for the Revenue Bonds, such ar- 
rangements will provide that the terms of the Rev- 
enue Bonds and their sale by the Authorities shall 
be satisfactory to Georgia. 


The obligations of Georgia under the separate 
Agreements relating to the industrial development 
revenue bonds would be secured by separate 
series of Collateral Bonds. The industrial develop- 
ment revenue bonds would be marketed contem- 
poraneously with the other Revenue Bonds. 
Georgia would grant the Monroe and Burke Coun- 
ty Authorities, respectively, in connection with the 
industrial development revenue bonds, a lien on 
certain property of Georgia other than the pollution 
control facility. Each such lien would be subordi- 
nate to the lien of the Mortgage and will be as- 
signed by the respective Authority to the Trustee. 


The Georgia Public Service Commission has au- 
thorized the proposed transactions. No other state 
commission and no federal commission; other 
than this Commission, has jurisdiction over the 
proposed transactions. The fees and expenses to 
be incurred in connection with the proposed trans- 
action are estimated to be $87,500. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22174), and no hearing has béen re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22196/September 18, 1981 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
100 Broadway 
New York, New York 10112 


CNG COAL COMPANY 
445 West Main Street 
Clarksburg, West Virginia 26301 


(70-6637) 


NOTICE OF PROPOSALS TO ISSUE AND SELL 
COMMON STOCK, TO PURCHASE COMMON 
STOCK, TO PURCHASE OPTIONS AND TO BUY 
LAND 


Consolidated Natural Gas Company (‘Consoli- 
dated”), a registered holding company and CNG 
Coal Company (“Coalco”), a wholly-owned coal 
procurement subsidiary of Consolidated, have 
filed an application-declaration pursuant to Sec- 
tions 6(a), 7, 9(a), 10 and 12(f) of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rules 
43 and 45 thereunder. 


Consolidated and its subsidiaries have been and 
are continuing to develop and plan for eventual 
production of synthetic natural gas through coal 
gasification. Nevertheless, Consolidated is not yet 
ready to commit itself to a coal gasification project 
producing major volumes of synthetic natural gas. 
However, Consolidated believes that a site upon 
which two full-sized coal gasification plants could 
be accommodated must be acquired at this time. 
After evaluating over eighty plant sites in the past 
six years, a site was selected in Mason County, 
West Virginia on the Ohio River four miles north of 
Point Pleasant. Applicants-declarants state that 
this site is one of few in the Ohio River Valley area 
that will support a large, commercial coal gasifica- 
tion operation. It is in an air quality attainment 
area, has abundant water supply, and can receive 
coal by either barge or rail. The site is within the 
four-state territory in which Consolidated markets 
natural gas and is proximate to its coal reserves in 
Greene County, Pennsylvania and Marshall Coun- 
ty, West Virginia. 
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Consolidated, through its subsidiary, Consolidated 
Gas Supply Corporation (“Supply Corporation”), 
has acquired options to purchase 1005 acres of 
land at the Point Pleasant site for about 
$1,795,000. The first of these options will expire 
on October 21, 1981. The optioned acreage com- 
prises strategic and key parcels within the 
1200-plus acre plant site area and includes 4,200 
feet of river front property. In addition, Supply Cor- 
poration is negotiating to acquire about 1200 addi- 
tional acres south of the plant site to serve as a 
slag reclamation area. Supply Corporation pro- 
poses to transfer to Coalco its options to purchase 
this acreage. Such transfer would be effected in 
time for Coalco to exercise the initial option and 
thus avoid potential regulatory problems and taxes 
that otherwise might accompany a subsequent 
transfer of the site acreage from Supply Corpora- 
tion to Coalco. 


At July 31, 1981, Supply Corporation’s expendi- 
tures relative to the options to purchase the Point 
Pleasant site and related acquisition costs totalled 
$1,136,000. 


From August 1, 1981 and extending through May 
1982, the investment needed to acquire land by 
exercising current options and to extend other op- 
tions by renewal will be $1,612,000. 


Expenditures through May 1982 will total 
$3,600,000. The proposed financial transactions 
are as follows: 


1. Coalco will issue and deliver shares 
of its common stock, $100 par value, to 
Consolidated (27,480) shares aggregat- 
ing $2,748,000 par value, for which 
Consolidated will pay Coalco 
$2,748,000. 


2. Upon transfer by Supply Corporation 
to Coalco of all its right, title and interest 
in and to the option agreements, Coalco 
will reimburse Supply Corporation for 
the expenses incurred by Supply Corpo- 
ration in site evaluation and the acquisi- 
tion of the Point Pleasant options. The 
remainder of the Consolidated invest- 
ment will be used by Coalco to acquire 
title to the remaining parcels of land cur- 
rently under option, to renew the re- 
maining options to be exercised at a lat- 
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er date and to acquire additional parcels 
currently being negotiated. 


3. Consolidated will purchase for cash 
from Coalco, an additional 8520 shares 
of common stock, $100 par value, 
aggregating $852,000, before May 31, 
1982. Coalco would use the proceeds 
principally for the purchase of additional 
acreage near Point Pleasant, West 
Virginia. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by Oc- 
tober 13, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22197/September 18, 1981 

In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6538) 
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ORDER RELEASING JURISDICTION OVER 
FEES, COMMISSIONS AND EXPENSES 
INCURRED IN CONNECTION WITH THE ISSU- 
ANCE OF FIRST MORTGAGE BONDS 


Alabama Power Company (‘Alabama’), an elec- 
tric utility subsidiary of The Southern Company, a 
registered holding company, has filed with this 
Commission post-effective amendments to its 
application-declaration previously filed and 
amended pursuant to Section 6(b) and 12(c) of the 
Public Utility Holding Company Act of 1935 (‘“Act’’) 
and Rules 42 and 50 thereunder. 


By prior order in this proceeding dated April 7, 
1981 (HCAR No. 21994), Alabama was authorized 
to issue and sell at competitive bidding up to 
$200,000,000 aggregate principal amount of first 
mortgage bonds and $50,000,000 of preferred 
stock. That order authorized Alabama to issue up 
to $100,000,000 principal amount of an initial 
series of bonds in or subsequent to April 1981, 
and up to $100,000,000 principal amount of addi- 
tional series of bonds not later than August 31, 
1981. Pursuant to such authorization, Alabama is- 
sued and sold $75,000,000 principal amount of 
bonds in April 1981. By Commission order dated 
August 31, 1981 (HCAR No. 22180) the period 
during which the remaining $125,000,000 of bonds 
could be issued and sold was extended through 
October 31, 1981. 


In the order dated April 7, 1981 (HCAR No. 
21994), jurisdiction was reserved over, among 
other things, the fees, commissions and expenses 
to be incurred by Alabama in connection with the 
sale of any securities, other than the initial series 
of first mortgage bonds, it was therein authorized 
to issue. Alabama has now filed post-effective 
amendments informing the Commission that it 
plans to issue and sell $100,000,000 maximum 
aggregate principal amount of the first mortgage 
bonds authorized by the order of April 7, 1981, 
and seeking approval of and release of jurisdiction 
over the fees, commissions and expenses to be 
incurred in connection with that transaction. Such 
fees, commissions and expenses are estimated at 
$405,00, including legal fees of $61,000 and ac- 
countants’ fees of $21,000. The fee of counsel for 
the purchasers of the bonds is estimated at 
$26,000 and is to be paid by the successful bid- 
ders. 
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The Alabama Public Service Commission has au- 
thorized the proposed bond issuance and sale by 
Alabama. No other state commission and no fed- 
eral commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, 
granted and permitted to become effective forth- 
with, except with respect to the matters over which 
jurisdiction continues to be reserved, subject to 
the terms and conditions prescribed in rule 24 pro- 
mulgated under the Act. 


IT IS FURTHERED ORDERED that the jurisdiction 
reserved in the order of April 7, 1981 with respect 
to the fees, commissions and expenses to be 
incurred by Alabama in connection with the issu- 
ance of $100,000,000 in maximum aggregate prin- 
cipal amount of first mortgage bonds be, and it 
hereby is, released. 


IT IS FURTHER ORDERED that jurisdiction con- 
tinue to be, and it hereby is, reserved with respect 
to the all other matters over which it was reserved 
in the order of April 7, 1981. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22198/September 18, 1981 


In the Matter of 


ASHLAND EXPLORATION, INC. 
1212 Bath Avenue 
Ashland, Kentucky 41101 


(31-784) 


NOTICE OF APPLICATION FOR ORDER 
DECLARING COMPANY NOT TO BE A GAS 
UTILITY COMPANY PURSUANT TO SECTION 
2(a)(4) 


NOTICE IS HEREBY GIVEN that Ashland Explo- 
ration, Inc. (‘““AEI’), a Delaware corporation, has 
filed with this Commission an application pursuant 
to Section 2(a)(4) of the Public Utility Holding 
Company Act of 1935 (‘Act’) for an order declar- 
ing it not to be a “gas utility company” as therein 
defined. All interested persons are referred to the 
application, which is summarized below, for a de- 
scription of the applicant and a statement of the 
basis upon which the exemption from status as a 
gas utility company is sought. 


AE| is an oil and gas producing company and is an 
indirect wholly-owned subsidiary of Ashland Oil, 
Inc. (‘Ashland’). Ashland is directly engaged in 
petroleum refining and marketing and in the manu- 
facture and sale of specialty chemicals. Ashland is 
also engaged, through subsidiaries in the coal, 
highway construction, insurance and other non- 
utility businesses. At September 30, 1980, Ash- 
land’s consolidated assets were approximately 
$3.4 billion and for the fiscal year then ended 
Ashland reported consolidated revenues of ap- 
proximately $8.4 billion and consolidated net in- 
come of approximately $205 million. 


Since 1976 most of Ashland’s activities with re- 
spect to oil and gas exploration and production 
have been carried on by AEI. For the fiscal year 
ended September 30, 1980, AEI reported sales 
revenues of approximately $176 million and net in- 
come of approximately $29 million. AEl’s domestic 
oil and gas operations are conducted primarily in 
the eastern United States, and most of its gas pro- 
duction is dedicated for sale to interstate pipeline 
companies for resale. In 1963 Ashland acquired 
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the assets and assumed the liabilities of United 
Carbon Company (‘UCC’) and its subsidiaries. At 
that time, among other things, UCC was engaged 
in the production and gathering of natural gas in 
certain counties in eastern Kentucky for sale to an 
interstate pipeline company. Under the laws of the 
State of Kentucky (KRS §278.485) UCC was re- 
quired to provide gas service upon request to own- 
ers of property situated within one-half air mile of 
its gas wells or gas pipelines at rates prescribed 
by the Kentucky Public Service Commission. Until 
July 1981 Ashland made the required direct retail 
sales to the eligible customers. In that month the 
retail gas sales system was transferred from 
Ashland to AEI. 


AEl’s gas gathering system is comprised of ap- 
proximately 200 miles of pipeline. It is stated that 
the only direct retail sales made by AEI are those 
made to certain customers pursuant to oil and gas 
leases or rights of way granted by landowners, 
and sales to the customers required by the 
Kentucky statute. Direct retail sales are made to 
approximately 1,038 such customers, and 
amounted to $119,242 in the year ended Septem- 
ber 30, 1980, or approximately 0.068% of AEI’s to- 
tal oil and gas revenues. AE! does not engage in 
any distribution to identifiable communities within 
geographic areas designated under franchises. 
Applicant further states that its retail sales are of a 
special and limited character within the meaning of 
Panhandle Eastern Pipe Line Company, HCAR 
No. 22060 (May 21, 1981). 


AEI has applied for an order declaring it not to be 
a ‘‘gas utility company” pursuant to Section 
2(a)(4) of the Act. Section 2(a)(4) provides that the 
Commission may declare a company not to be a 
“gas utility company” if it finds that “(A) such com- 
pany is primarily engaged in one or more busi- 
nesses other than the business of a gas utility 
company, and (B) by reason of the small amount 
of natural or manufactured gas distributed at retail 
by such company it is not necessary in the public 
interest or for the protection of investors and con- 
sumers that such company be considered a gas 
utility company for the purposes of [the Act].” Rule 
10(a)(1) under the Act provides that a company 
shall be exempt from the duties, liabilities and obli- 
gations imposed under the Act upon it as a “hold- 
ing company” with respect to a subsidiary which, 
insofar as it is a public utility company, is declared 
not to be a “gas utility company” under Section 
2(a)(4). 
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The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by October 15, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serv- 
ice a copy on the applicant at the address 
specified above. Proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should 
be filed with the request. Any request for a hearing 
shall identify specifically the issues of fact or law 
that are disputed. A person who so requests will 
be notified of any hearing, if ordered, and will re- 
ceive a copy of any notice or order issued in this 
matter. After said date, the application, as filed or 
as it may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22199/September 18, 1981 


In the Matter of 


ATLEE M. KOHL 
1401 North Western Avenue 
Lake Forest, Illinois 60045 


(70-6634) 


NOTICE OF PROPOSED ACQUISITION OF 
SECURITIES OF PUBLIC UTILITY COMPANY 


NOTICE IS HEREBY GIVEN that Atlee M. Kohli 
(“Kohl”) has filed with this Commission an appli- 
cation pursuant to the Public Utility Holding Com- 
pany Act of 1935 (‘Act’), designating Sections 
9(a)(2) and 10 of the Act as applicable to the pro- 
posed transaction. All interested persons are 
referred to the application, which is summarized 
below, for a complete statement concerning the 
proposed transaction. 
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Applicant, an individual, presently holds with pow- 
er to vote, directly or through family trusts, 8.34% 
of the voting securities of Chesapeake Utilities 
Corporation (“Chesapeake Utilities”), a Delaware 
corporation and a gas utility company as defined 
in Section 2(a)(4) of the Act. Applicant also holds 
with power to vote, directly or through family 
trusts, 4.92% of the voting securities of Florida 
Public Utilities Corporation (“FPU”), an electric 
utility company and a gas utility company as de- 
fined in Sections 2(a)(3) and 2(a)(4). Kohl has ap- 
plied for authorization under Sections 9(a)(2) and 
10 to acquire, directly or indirectly, additional com- 
mon shares of FPU such that he will thereby be- 
come an affiliate of FPU under Section 
2(a)(11)(A). 


Chesapeake Utilities distributes natural gas at re- 
tail in an area in southern Delaware and in an area 
around Salisbury, Maryland. Eastern Shore Natu- 
ral Gas Company (‘Eastern Shore”) a wholly- 
owned subsidiary, is an interstate pipeline which 
buys gas at two points in Pennsylvania and sells 
gas to utility and industrial customers in southern 
Delaware and the eastern shore of Maryland, and 
is the sole source of supply to Chesapeake Utili- 
ties. At December 31, 1980, Chesapeake Utilities 
had total gross utility plant of $8,845,361 and 
carried its investment in its unconsolidated East- 
ern Shore subsidiary at $5,960,719. For the twelve 
months then ended, Chesapeake Utilities reported 
$247,515 of net operating income, $1,619,761 of 
equity in net income of its unconsolidated subsidi- 
ary Eastern Shore, and $1,867,276 of net income. 
For the same period, Eastern Shore reported 
operating revenues of $30,171,555 (including 
$6,512,399 sales to Chesapeake Utilities). At De- 
cember 31, 1981, Chesapeake Utilities had 
479,691 shares of common stock outstanding, 
held by 1,146 shareholders. 


FPU provides electric, natural gas, water and/or 
propane bottled gas service through division in 
five essentially non-contiguous areas in Florida. At 
December 31, 1980, FPU had gross utility plant of 
$30,981,683 and for the twelve months then 
ended reported $838,301 of net income and 
$42,496,308 of operating revenues. At December 
31, 1980, FPU had 345,438 common shares out- 
standing, held by 1,259 shareholders. 


Applicant states that the proposed acquisition of 
additional FPU shares to result in an aggregate 
5% holding (approximately 300 shares) would be 
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effectuated through open market purchases at 
prevailing market prices and/or private purchases 
at negotiated prices. Subsequent acquisitions 
would be made similarly to the extent that such ac- 
quisitions were deemed appropriate. Applicant fur- 
ther states that no negotiations have been con- 
ducted with respect to the proposed acquisition 
and none are anticipated, and that the reason for 
the proposed acquisition is that it is deemed to be 
an attractive investment. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated at 
$6,560. It is stated that no state commission and 
no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transac- 
tion. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by October 15, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on applicant at the address specified 
above. Proof of service (by affidavit or, in the case 
of an attorney-at-law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any notice or order issued in this matter. 
After said date application, as filed or as it may be 
amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT of 1935 
Release No. 22200/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6344/September 21, 1981 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 22201/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6345/September 21, 1981 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 22202/September 24, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6538) 


ORDER RELEASING JURISDICTION 


Alabama Power Company (‘Alabama’), an elec- 
tric utility subsidiary of The Southern Company, a 
registered holding company, has filed with this 
Commission post-effective amendments to its 
application-declaration previously filed and 
amended pursuant to Section 6(b) and 12(c) of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rules 42 and 50 thereunder. 
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By prior order in this proceeding dated April 7, 
1981 (HCAR No. 21994), Alabama was authorized 
to issue and sell at competitive bidding up to 
$200,000,000 aggregate principal amount of first 
mortgage bonds and $50,000,000 of preferred 
stock. That order authorized Alabama to issue up 
to $100,000,000 principal amount of an initial 
series of bonds in or subsequent to April 1981, 
and up to $100,000,000 principal amount of addi- 
tional series of bonds not later than August 31, 
1981. Pursuant to such authorization, Alabama is- 
sued and sold $75,000,000 principal amount of 
bonds in April 1981. By Commission order dated 
August 31, 1981 (HCAR No. 22180) the period 
during which the remaining $125,000,000 of bonds 
could be issued and sold was extended through 
October 31, 1981. 


In the order dated April 7, 1981 (HCAR No. 
21994), jurisdiction was reserved over the fees, 
commissions and expenses to be incurred by 
Alabama in connection with the sale of any securi- 
ties, other than the initial series of first mortgage 
bonds which it was therein authorized to issue, as 
well as any change in the terms of the draft sup- 
plemental indenture. By order dated September 
18, 1981 (HCAR No. 22197) the Commission re- 
leased jurisdiction over the fees, commissions and 
expenses to be incurred in connection with the 
proposed issuance of an additional $100,000,000 
in principal amount of first mortgage bonds previ- 
ously authorized by the April 7, 1981 order. 


Alabama has now filed a post-effective amend- 
ment which includes a new draft supplemental in- 
denture revising, among other things, certain defi- 
nitional provisions and containing a new provision 
relating to amendment of the indenture or supple- 
mental indentures. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act; 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in the orders of April 7, 1981 and Sep- 
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tember 18, 1981, be, and it hereby is, released ef- 
fective forthwith except with respect to the matter 
over which jurisdiction continues to be herein re- 
served. 


IT IS FURTHER ORDERED that jurisdiction con- 
tinue to be, and it hereby is, reserved with respect 
to any post-effective amendment Alabama may file 
for an exception from the competitive bidding re- 
quirements of Rule 50. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING ACT OF 1935 
Release No. 22203/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6348/September 24, 1981 





TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 656/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6344/September 21, 1981 
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TRUST INDENTURE ACT OF 1939 
Release No. 657/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6345/September 21, 1981 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11940/September 18, 1981 


In the Matter of 


STOCK AVERAGE FUND, INC. 
c/o Shy & Company 

P.O. Box 3134 

Memphis, Tennessee 38103 


(811-2039) 


ORDER TERMINATING REGISTRATION 
PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940. 


On August 18, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11910) stating 
that the Commission proposed, pursuant to Sec- 
tion 8(f) of the Investment Company Act of 1940 
(‘Act’), to declare by order on its own motion that 
Stock Average Fund, Inc. (“Fund”), registered un- 
der the Act as an open-end, non-diversified, man- 
agement investment company, has ceased to be 
an investment company as defined in the Act. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the matter would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 
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The matter has been considered, and it is found 
that the Fund has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Stock Average Fund, 
Inc., under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11941/September 21, 1981 


In the Matter of 


IDS LIFE MONEYSHARE FUND, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4880) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMP- 
TIONS FROM THE PROVISIONS OF SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 
22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that IDS Life Money- 
share Fund, Inc. (‘Applicant’), registered under 
the Investment Company Act of 1940 (“Act”) as a 
diversified, open-end management investment 
company, filed an application on May 29, 1981, 
and an amendment thereto on August 31, 1981, 
for an order of the Commission pursuant to Sec- 
tion 6(c) of the Act, exempting Applicant from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to value its portfolio secu- 
rities under the amortized cost valuation method. 
All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
the representations contained therein, which are 
summarized below. 
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Applicant states that IDS Life Insurance Company 
(“IDS Life”), a wholly-owned subsidiary of Inves- 
tors Diversified Services, Inc. (“IDS”), intends to 
offer deferred, non-participating variable annuity 
contracts. Further, Applicant states that the Con- 
tracts will be offered for purchase by individuals 
who are investing for retirement or other long-term 
purposes. Purchase payments under the Con- 
tracts will be allocated to one or more segregated 
asset accounts of IDS Life as permitted by appli- 
cable state insurance laws and regulations, and as 
selected by the contract owner. Applicant also 
States that the assets of each Account will be in- 
vested at net asset value in shares of a distinct 
and separate mutual fund. Applicant states that 
the only way an investment can be made in Appli- 
cant at the present time is by buying a Variable 
Annuity Contract from IDS Life Insurance Compa- 
ny and requesting that part or all of the purchase 
payment be allocated to IDS Life Account E which 
will thereafter be invested in Applicant. 


Applicant states that it is a no-load, open-end, di- 
versified management investment company. Appli- 
cant states that it is a corporation organized under 
the laws of Nevada and maintains its principal of- 
fices at IDS Tower, Minneapolis, Minnesota. Appli- 
cant’s investment manager is IDS Life. Applicant 
states that IDS Life and IDS have entered into an 
Investment Advisory Agreement pursuant to which 
IDS will serve as investment adviser for Applicant. 


Applicant states that it intends to operate as a 
“money market” fund whose investment objective 
will be to provide maximum current income con- 
sistent with liquidity and conservation of capital. 
Applicant states that its portfolio will be invested in 
short-term marketable debt securities which may 
include U.S. Treasury bills, notes and bonds; obli- 
gations of agencies and instrumentalities of the 
U.S. Government; money market instruments, 
such as negotiable bank certificates of deposit, fi- 
nance company commercial paper, corporate 
commercial paper, documented discount notes of 
banks, bankers’ acceptances and repurchase 
agreements; and other U.S. dollar-denominated 
debt instruments of issuers of high quality credit 
worthiness as discussed below. Some of these se- 
curities may be purchased on a “when issued” ba- 
sis. Those short-term, high quality obligations 
which are purchased on a “when-issued” basis 
will be treated and valued pursuant to all applica- 
ble conditions contained in Investment Company 
Act Release No. 10666 (April 18, 1979). The Ap- 
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plication also states that the Applicant may pur- 
chase bank certificates of deposit including 
Eurodollar certificates only if such bank has assets 
(as most recently reported) in excess of one billion 
dollars, or the principal amount of the certificate 
must be insured in full by the FDIC. Certificates of 
deposit issued by savings and loan associations 
may be purchased if the principal amount is fully 
insured by the FSLIC. The Applicant may pur- 
chase bankers’ acceptances only when they are 
eligible for discounting at the Federal Reserve 
System. 


Applicant states that it will not buy commercial pa- 
per unless it is rated A-1 or A-2 by Standard and 
Poor's Corporation, or rated P-1 or P-2 by 
Moody's Investors Service, Inc., or if non-rated, is 
issued by issuers whose financial condition is de- 
termined by the Board of Directors to limit the risks 
to Applicant to a degree comparable to securities 
rated A-2 (or higher) by Standard and Poor's or 
P-2 (or higher) by Moody’s. All other securities 
which Applicant purchases will be of high quality 
as determined by any major rating service or, in 
the case of any instrument that is not rated, of 
comparable quality as determined by the Board of 
Directors. 


Applicant states that it intends to declare its net in- 
come as a dividend to its shareholders on a daily 
basis and distribute it monthiy, that “net income” 
for this purpose will consist of all interest income 
accrued on the portfolio assets of Applicant less 
all expenses of Applicant, and that if Applicant 
values its securities on an amortized cost basis, 
there will be no calculation for unrealized capital 
gains or losses. Applicant represents that the na- 
ture of the investments which it proposes to make 
have characteristics which are similar to those se- 
curities which are generally designated as money 
market instruments. 


Applicant states that it will not purchase any secu- 
rities with maturities in excess of one year from 
the date of acquisition, and the dollar-weighted av- 
erage maturity of all securities in its portfolio will 
always be 120 days or less. The underlying secu- 
rity in a repurchase agreement, however, may 
have a maturity of more than one year, but must 
be a security in which Applicant is otherwise 
permitted to invest. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
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for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors. Rule 22c-1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. Rule 2a-4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price’ for the purposes of distribution, repur- 
chase and redemption shalt be an amount which 
reflects calculations made substantially in accord- 
ance with the provisions of that rule, with esti- 
mates used where necessary or appropriate. Rule 
2a-—4 further states that portfolio securities with re- 
spect to which market quotations are readily avail- 
able shall be valued at current market value, and 
that other securities and assets shall be valued at 
fair value as determined in good faith by the board 
of directors of the registered company. Prior to the 
filing of the application, the Commission ex- 
pressed its view that, among other things: (1) Rule 
2a—4 under the Act requires that portfolio instru- 
ments of “money market” funds be valued with 
reference to market factors, and (2): it would be in- 
consistent, generally, with the provisions of Rule 
2a-—4 for a “money market” fund to value its port- 
folio instruments on an amortized cost basis (In- 
vestment Company Act Release No. 9786, May 
31, 1977). 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or of the rules or 
regulations thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant hereby requests an exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent neces- 
sary to permit it to value its security portfolio by 
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means of the amortized cost method of valuation 
(i.e., valuing securities at cost, adjusted for amorti- 
zation of premium or accretion of discount). 


In support of the relief requested, Applicant sub- 
mits that the requested exemption is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes faitly intend- 
ed by the policy and provisions of the Act because 
it will enable Applicant to maintain, under ordinary 
circumstances, a constant net asset value per 
share as well as steady earnings which Applicant 
states investors want in a money market fund in- 
vestment. The investment adviser of Applicant be- 
lieves, based on its experience in managing port- 
folios of securities of the type to be held by 
Applicant, that with respect to such securities ma- 
turing in 120 days or less there is normally a negli- 
gible discrepancy between market value and the 
amortized cost of such securities. Thus, Applicant 
believes that the valuation of its portfolio securities 
on an amortized cost basis will enable it to more 
effectively maintain its $1.00 price per share, while 
providing investors with the opportunity to receive 
a flow of earnings less subject to fluctuation than 
under procedures where its daily dividend would 
be adjusted by all realized and unrealized gains 
and losses. In addition, Applicant states that in- 
vestors would have the advantage of a stable net 
asset value. 


Applicant states that its directors have determined 
in good faith that in light of the characteristics of 
Applicant as described above and, subject to com- 
pliance with the conditions set forth below, absent 
unusual or extraordinary circumstances, the amor- 
tized cost method of valuing portfolio securities is 
appropriate and preferable for Applicant and re- 
flects fair value of such securities. Applicant has 
agreed, in order to attempt to assure the stability 
of its price per share, that the following conditions 
may be imposed in any Commission order grant- 
ing its requested exemptive relief: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
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distribution, redemption and repurchase at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the Board of Directors shall be the following: 


(a) Review by the Board of Directors, as it deems 
appropriate and at such intervals as are reasona- 
ble in light of current market conditions, to deter- 
mine the extent of deviation, if any, of the net as- 
set value per share as determined by using 
available market quotations from its $1.00 amor- 
tized cost price per share, and maintenance of 
records of such review.' 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 12 
of 1%, a requirement that the Board of Directors 
will promptly consider what action, if any, should 
be initiated. 


(c) Where the Board of Directors believes the ex- 
tent of any deviation from the Applicant's $1.00 
amortized cost price per share may result in mate- 
rial dilution or other unfair results to investors or 
existing shareholders, it shall take such action as 
it deems appropriate to eliminate or to reduce to 
the extent reasonably practicable such dilution or 
unfair results, which action may include: redemp- 
tion of shares in kind; the sale of portfolio securi- 
ties prior to maturity to realize capital gains or 
losses, or to shorten Applicant's average portfolio 
maturity; withholding dividends; or utilizing a net 
asset value per share as determined by using 
available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value pe” share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 





‘Applicant states that to fulfill this condition it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Applicant states that the quotations or 
estimates utilized may include, inter alia, (1) quo- 
tations or estimates of market value for individual 
portfolio instruments, or (2) values obtained from 
yield data relating to classes of securities pub- 
lished by reputable sources. 
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greater than twelve months, or (b) maintain a 
dollar-weighted average portfolio maturity which 
exceeds 120 days. In fulfilling this condition, if the 
disposition of a portfolio instrument results in a 
dollar-weighted average portfolio maturity in ex- 
cess of 120 days, Applicant will invest its available 
cash in a manner as to reduce its dollar-weighted 
average portfolio maturity to 120 days or less as 
soon as reasonably practicable. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition (1) above, and Ap- 
plicant will record, maintain and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the Board of Directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the Board of Directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection to the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained and pursuant to rules adopted under 
Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, if any, to those 
United States dollar-denominated instruments 
which the Board of Directors determines present 
minimal credit risks, and which are of high quality 
as determined by any major rating service or, in 
the case of any instrument that is not rated, of 
comparable quality as determined by the Board of 
Directors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) was taken during the preceding fiscal 
quarter and, if any such action was taken, will de- 
scribe the nature and circumstances of such ac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 13, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
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mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11942/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6344/September 21, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11943/September 21, 1981 


In the Matter of 


NUVEEN MUNICIPAL BOND FUND, INC. 
115 South LaSalle Street 
Chicago, Illinois 60603 


and 
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JOHN NUVEEN & CO. INCORPORATED 

NUVEEN TAX-EXEMPT BOND FUND 

NUVEEN TAX-EXEMPT BOND FUND—MULTI- 
STATE 

NUVEEN TAX-EXEMPT BOND FUND—MEDIUM 
TERM 

NUVEEN TAX-EXEMPT BOND FUND—SHORT 
TERM 

NUVEEN TAX-EXEMPT BOND FUND—MULTI- 
MATURITY 

NUVEEN INCOME FUND 

209 South La Salle Street 

Chicago, Illinois 60604 


(812-4547) 


NOTICE OF FILING OF AN APPLICATION FOR 
AN ORDER AMENDING A PREVIOUS COMMIS- 
SION ORDER GRANTING AN EXEMPTION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FROM 
THE PROVISIONS OF SECTION 22(d) AND 
RULE 22d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN THAT Nuveen 
Municipal Bond Fund, Inc., Nuveen Income Fund, 
Series 1 and subsequent series, Nuveen Tax- 
Exempt Bond Fund, Series 1 and subsequent 
series, Nuveen Tax-Exempt Bond Fund—Multi- 
State, Series 1 and subsequent series, and 
Nuveen Tax-Exempt Bond Fund—Medium Term, 
Series 1 and subsequent series (“Old Nuveen 
Funds”), and Nuveen Tax-Exempt Bond Fund— 
Short Term, Series 1 and subsequent series, and 
Nuveen Tax-Exempt Bond Fund—Multi-Maturity 
Fund A and subsequent series (“New Nuveen 
Funds’), and John Nuveen & Co. Incorporated 
(“Nuveen”) (hereinafter referred to collectively as 
the ‘“Applicants’’), filed an application on August 6, 
1981, and an amendment thereto on August 24, 
1981, for an order of the Commission amending 
an earlier order of the Commission dated Novem- 
ber 26, 1979 (Investment Company Act Release 
No. 10952). The earlier order pursuant to Section 
6(c) of the Investment Company Act of 1940 (the 
‘“‘Act’’) exempted the Old Nuveen Funds and 
Nuveen from the provisions of Section 22(d) of the 
Act and Rule 22d-1 thereunder to permit sales of 
such Nuveen Funds’ securities at their current net 
asset value without a sales charge to Nuveen Affil- 
iated Employees, as defined below, who are par- 
ticipants in a non-tax qualified employee benefit 
plan. 
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The requested amended order would extend the 
Commission’s earlier order to include within the 
terms thereof the New Nuveen Funds and any oth- 
er series of registered unit investment trusts spon- 
sored by Nuveen in the future. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Nuveen Municipal Bond Fund, Inc. is registered 
under the Act as a diversified, open-end, manage- 
ment investment company and is organized as a 
corporation under Maryland law. Nuveen Munic- 
ipal Bond Fund, Inc. is currently engaged in con- 
tinuous public offerings of its shares through 
Nuveen, as principal underwriter, at public offering 
prices equal to net asset value without any sales 
charge. 


Nuveen Tax-Exempt Bond Fund, Series 1 and 
subsequent series, Nuveen Tax-Exempt Bond 
Fund—Multi-State, Series 1 and subsequent 
series, Nuveen Tax-Exempt Bond Fund—Medium 
Term, Series 1 and subsequent series, Nuveen In- 
come Fund, Series 1 and subsequent series, 
Nuveen Tax-Exempt Bond Fund—Short Term, 
Series 1 and subsequent series, and Nuveen Tax- 
Exempt Bond Fund—Multi-Maturity Fund A and 
subsequent series, are each a series of unit in- 
vestment trusts issuing redeemable securities cre- 
ated by Nuveen as sponsor, all of which are simi- 
lar but each of which is separate and is designated 
by a different series letter or number. Each series 
of such unit investment trusts is created under the 
laws of the State of New York pursuant to a Trust 
Indenture and Agreement between Nuveen and 
United States Trust Company of New York. 
Nuveen acts as principal underwriter of each 
series of the unit investment trusts at public offer- 
ing prices based on a pro rata share of the offering 
side prices of the bonds in the portfolio of a series 
during the initial offering period and a pro rata 
share of the bid side prices of the bonds in the 
portfolio of a series for secondary market pur- 
poses plus a sales charge. 


Nuveen, a Delaware corporation, is the parent and 
sole stockholder of Nuveen Advisory Corporation, 
which serves as investment manager for Nuveen 
Municipal Bond Fund, Inc., and Nuveen Tax- 
Exempt Money Market Fund, Inc. (“Nuveen Open- 
End Funds’) and Nuveen Government Securities, 
Inc., a dealer in securities issued by the United 
States and/or agencies thereof (‘‘hereinafter 
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Nuveen and its current or future subsidiaries are 
referred to as the “Nuveen Companies”). As of 
August 31, 1981, the full time employees of the 
Nuveen Companies totalled approximately 337 
(hereinafter employees of the Nuveen Companies 
are referred to as “Nuveen Affiliated Employees’’). 


The Commission’s order of November 26, 1979, 
permits sales of shares of the Nuveen Municipal 
Bond Fund and units of all Nuveen unit investment 
trust series in existence at the time the order was 
entered (i.e. the Old Nuveen Funds) to be sold at 
their current net asset value without a sales 
charge to Nuveen Affiliated Employees pursuant 
to a non-tax qualified employee benefit plan. On 
May 8, 1981, Nuveen amended its Form N-8B-2 
filed with the Commission with respect to the 
Nuveen Tax-Exempt Bond Fund—Medium Term 
to allow the offering thereunder of a series of unit 
investment trusts entitled the Nuveen Tax-Exempt 
Bond Fund—Multi-Maturity, each series of which 
includes two separate trusts: a short term (2-5 
year bond maturities) trust and a medium term 
(5-15 year bond maturities) trust. The Nuveen 
Tax-Exempt Bond Fund—Multi-Maturity Fund A 
was deposited and its registration statement under 
the Securities Act of 1933 was declared effective 
by the Commission on May 29, 1981, pursuant to 
this amended Form N-8B-2. The amended Form 
N-8B-2 continues to permit offering of Medium 
Term Trusts only, under the name “Nuveen Tax- 
Exempt Bond Fund—Medium Term”, as before. 
Furthermore, on May 29, 1981, Nuveen filed with 
the Commission a new Form N-8B-2 in respect of 
a series of unit investment trusts to be known as 
the Nuveen Tax-Exempt Bond Fund—Short Term. 
No such fund has yet been deposited, but, de- 
pending on market conditions, such deposit may 
be made in the near future and its units thereafter 
offered to the public. 


According to the application for an amended order 
the Nuveen Companies currently permit Nuveen 
Affiliated Employees pursuant to a non-tax quali- 
fied employee benefit plan (the “Plan’’) to pur- 
chase shares of the Nuveen Open-End Funds by 
payroll deduction in the amount of $25 or more for 
each investment, and are considering permitting 
such purchases through automatic, periodic bank 
checking account withdrawal plans in the amount 
of $25 or more for each investment. Distributions 
on shares of either of the Nuveen Open-End 
Funds acquired under the Plan are reinvested at 
net asset value in shares of such Nuveen Fund. 
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Pursuant to the Commission’s order of Novem- 
ber 26, 1979, Nuveen Affiliated Employees are 
also permitted to purchase Units of any series of 
the Old Nuveen Funds being offered in either the 
primary or secondary market at their current net 
asset value without a sales charge. Any such pur- 
chases, however, must meet the minimum account 
size requirements of the Old Nuveen Fund sought 
to be purchased, i.e., $5,000 or 50 Units, whichev- 
er is less (except for purchases of Nuveen income 
Fund, with respect to which the minimum pur- 
chase is $1,000 or 10 Units, whichever is less). 
Participants agree not to resell either Nuveen 
Open-End Fund shares or Old Nuveen Fund units 
acquired through their participation in the Plan ex- 
cept by repurchase or redemption by or for the ac- 
count of the appropriate Nuveen Fund. 


Applicants state that no individual nor in-person 
group sales solicitations or presentations concern- 
ing the Plan are made. All Nuveen Affiliated Em- 
ployees receive periodically (at least annually) no- 
tice from their employers concerning the Plan. 
This notice, furnished at the expense of such em- 
ployers, describes the Nuveen Funds and their in- 
vestment objectives, indicates that investments in 
the Plan will be at net asset value and details the 
payroll deduction and other ways in which invest- 
ments can be made. The notice also indicates that 
additional information concerning the Plan and the 
Nuveen Funds can be obtained from Nuveen and 
informs employees of the availability of prospec- 
tuses of the Nuveen Funds from their employers. 


Applicants submit that the Plan as permitted pur- 
suant to the Commission’s order of November 26, 
1979, provides for the elimination of sales charges 
on the sale of units to participating Nuveen Affili- 
ated Employees based upon the rationale that em- 
ployment by the Nuveen Companies has been se- 
lected by the Nuveen Funds as a criterion relating 
to the realization of economies of scale in sales ef- 
fort and sales related expense. Applicants further 
submit that features of the Plan which give rise to 
economies of scale in sales effort and sales- 
related expense are as follows: (i) there is no per- 
sonal solicitation of participants by Nuveen, 
Nuveen’s representatives or other broker-dealers; 
(ii) all eligible employees purchasing shares of the 
Nuveen Open-End Funds through payroll deduc- 
tion have shares purchased for their accounts at 
each payroll date with payment for such shares 
being made by a single check for each Nuveen 
Fund; and (iii) all eligible employees receive at 
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least annually, at the expense of their employers, 
notice of the availability of the Plan. 


Applicants state that sales to Nuveen Affiliated 
Employees under the Plan result in substantial 
economies in sales effort and sales-related ex- 
pense. According to Applicants, employees of the 
Nuveen Companies have a basic understanding of 
the nature of an investment in an investment com- 
pany as well as general familiarity with, and a sig- 
nificant degree of loyalty to, the Nuveen Funds. 
Applicants further submit that amendment of the 
Commission order of November 26, 1979, to per- 
mit Nuveen Affiliated Employees to purchase at 
net asset value without a sales charge units of the 
New Nuveen Funds and any other series of regis- 
tered unit investment trusts sponsored by Nuveen 
in the future, in addition to shares of the Nuveen 
Open-End Funds and units of the Old Nuveen 
Funds, on the same basis as purchases under the 
Plan are currently being effected is consistent with 
the rationale and the purposes which underlie the 
earlier order. In light of the above, Applicants re- 
quest that an order be entered, pursuant to Sec- 
tion 6(c) of the Act, amending the Commission’s 
earlier order exempting Applicants from the provi- 
sions of Section 22(d) of the Act and Rule 22d-1 
thereunder to include within the terms thereof the 
New Nuveen Funds and any other series of regis- 
tered unit investment trusts sponsored by Nuveen 
in the future. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell 
any redeemable security issued by it to any per- 
son except at a current public offering price de- 
scribed in the prospectus, and if such class of se- 
curity is being currently offered to the public by or 
through an underwriter, no principal underwriter of 
such security and no dealer shall sell any such se- 
curity to any person except at a current public of- 
fering price described in the prospectus. Rule 
22d-1 permits reductions in, or elimination, of the 
sales load charged upon the sale of shares under 
certain circumstances. Applicants submit that the 
sale of Nuveen Fund shares to Nuveen Affiliated 
Employees at net asset value under the Plan may 
conflict with the provisions of Section 22(d) of the 
Act and Rule 22d—1 thereunder. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
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classes of persons, securities or transactions, 
from any provision of the Act or of any rule under 
the Act, if and to the extent such exemption is nec- 
essary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 16, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the addresses stated above. Proof of such service 
(by affidavit or, in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11944/September 21, 1981 


In the Matter of 


FRANK RUSSELL INVESTMENT COMPANY 
1100 First Interstate Plaza 
Tacoma, Washington 98402 


(812-4842) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR OR- 
DER OF EXEMPTION FROM CERTAIN PROVI- 
SIONS OF SECTION 15(a) OF THE ACT AND 
RULE 18f-2 THEREUNDER; AND FROM CER- 
TAIN REQUIREMENTS SET FORTH IN RULES 
20a-2(a)(1), 20a-2(b)(1), 20a-2(a)(8), 20a- 
2(a)(9), AND 20a-2(b)(4) UNDER THE ACT, 
ITEMS 13(a)(5), 13(a)(6) AND 13(d)(3) OF FORM 
N-1, AND SUBPARAGRAPHS (a), (g) AND (h) 
OF ITEM 20 OF FORM N-1R UNDER THE ACT, 
AND FROM SECTIONS 6-04(b)(2)(ii) (a), (b) AND 
(c) OF REGULATION S-X 


NOTICE IS HEREBY GIVEN that Frank Russell In- 
vestment Company (‘Applicant’) filed an applica- 
tion on March 16, 1981, and amendments thereto 
on June 19, August 7, 26, and 27, and Septem- 
ber 10, 1981, pursuant to Section 6(c) of the In- 
vestment Company Act of 1940 (‘Act’) for an or- 
der of the Commission exempting Applicant from 
certain shareholder voting provisions of Section 
15(a) of the Act and Rule 18f-2 thereunder; and 
from certain disclosure requirements set forth in 
Rules 20a-2(a)(1), 20a—2(b)(1), 20a—2(a)(8), 
20a-2(a)(9), and 20a—2(b)(4) under the Act, Items 
13(a)(5), 13(a)(6) and 13(d)(3) of Form N-1, and 
Items 20(a), (g) and (h) of Form N-1R under the 
Act, and from Sections 6—04(b)(2)(ii) (a), (b) and 
(c) of Regulation S—X. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant is a newly organized, open-end, diversi- 
fied, management investment company of the 
“series” type. According to the application, Appli- 
cant has registered under the Act and has filed a 
registration statement under the Act and under the 
Securities Act of 1933 (‘1933 Act’). Applicant ini- 
tially proposes to offer shares in seven separate 
investment portfolios (“Funds”), each with distinct 
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investment objectives, policies, and restrictions. 
Applicant states that it was organized by and at 
the expense of Frank Russell Company, Inc. 
(“Manager”), which is registered with the Commis- 
sion as a broker-dealer under the Securities Ex- 
change Act of 1934 and as an investment adviser 
under the Investment Adviser’s Act of 1940. 


Applicant states that it was organized by the Man- 
ager for the principal purpose of enabling the Man- 
ager to offer its “multi-manager diversification” 
technology and investment manager selection 
services on a commingled basis to clients of the 
Manager. It is represented that for the past decade 
the Manager has been primarily engaged in the 
business of providing comprehensive asset man- 
agement consulting services for large pools of in- 
vestment assets, predominately assets of large 
corporations’ employee benefit plans. In addition 
to assisting its clients in defining investment objec- 
tives and allocating assets among investment me- 
dia to achieve those objectives, the Manager's 
consulting services have included recommenda- 
tions to clients concerning the use of multiple in- 
vestment managers and the selection of an invest- 
ment manager or managers to make specific 
purchases and sales for the clients’ investment 
portfolios. 


According to the application, the Manager has 
found that substantial pools of investment assets 
are required to achieve the cost-effective and effi- 
cient allocation of assets among a number of dif- 
ferent objectives, media, and strategies; to use 
multiple investment managers; and to obtain the 
Manager's consulting services. By pooling assets 
of eligible investors in the different Funds of the 
Applicant, the Manager believes that it will be able 
to provide its consulting and investment manager 
selection services on an efficient and cost- 
effective basis for the Manager to institutions and 
individuals whose assets are not large enough to 
utilize these services on an individual account ba- 
sis. 


Applicant states that it is structured and proposes 
to operate in a manner which differs from that of a 
conventional registered investment company. The 
Manager will be an investment adviser for Appli- 
cant within the meaning of Section 2(a)(20) of the 
Act, but will serve as the Applicant's “Corporate 
Manager” pursuant to a written Corporate Man- 
agement Agreement, and will provide Applicant 
with the management and administrative services 
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necessary for a registered investment company to 
operate on an ongoing basis. The application indi- 
cates that the Manager’s services will include the 
evaluation, selection (subject to the approval of 
Applicant's directors) and monitoring of invest- 
ment managers. Applicant states that specific 
portfolio investments for the Applicant’s Funds will 
be made by investment advisers (referred to by 
the Applicant as “money managers”) to each of 
the Funds. Initially, Applicant proposes to use 
twenty-five money managers, each of whom will 
have discretionary authority to invest the assets of 
a portion of a particular Fund. It is expected that 
the Applicant’s relationships with the money man- 
agers will be stable and of extended duration. 


Applicant will offer shares only to institutions and 
individuals who have entered into Asset Manage- 
ment Services Agreements with the Manager pur- 
suant to which the Manager will assist the client in 
defining appropriate investment objectives and de- 
sired investment returns and assist the client in 
allocating its assets among different investment 
media in a manner most likely to achieve those 
objectives. Applicant believes that the client will 
then be able to use one or more of the Funds as 
investment vehicles to gain access to the Mana- 
ger’s multiple-manager diversification technology 
and money manager selection services. 


Applicant states that the Manager will negotiate 
with each prospective client the consulting fee to 
be paid to the Manager which will compensate the 
Manager for the consulting services to be provided 
to the client and for providing Applicant's Funds as 
investment vehicles. Applicant maintains that it will 
pay no “investment advisory” or “management” 
fee to the Manager for the Manager's services to 
the Applicant. Moreover, the Applicant will pay no 
investment advisory fee to any of the money man- 
agers. The Manager will be solely responsible for 
the payment of the money managers’ fees. It is as- 
serted that each Fund shareholder will effectively 
bear the same relative percentage of the aggre- 
gate fees paid by the Manager to each Fund’s 
money managers as the shareholder’s assets in- 
vested in the Fund bear to the Fund’s aggregate 
assets. 


Applicant further states that its Corporate Man- 
agement Agreement with the Manager will be 
submitted for approval by the board of directors of 
the Applicant, including a majority of the directors 
who are not “interested persons” of the Applicant 
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or Manager, at the times and in the manner re- 
quired by the Act and the rules thereunder. Ac- 
cording to the application, the Corporate Manage- 
ment Agreement will also be subject to all the 
shareholder approval and termination provisions 
of the Act and the rules thereunder. Applicant also 
states that information concerning the Manager, 
the Applicant, and their relationships will be dis- 
closed in such public documents as prospectuses, 
proxy statements, and periodic reports to the ex- 
tent and in the manner required by the Act and by 
the rules and forms thereunder. However, Appli- 
cant is seeking an order from the Commission ex- 
empting it and the money managers from certain 
shareholder voting and disclosure requirements 
discussed below applicable to the Applicant be- 
cause each of the money managers is an invest- 
ment adviser to the Applicant within the meaning 
of Section 2(a)(20) of the Act. 


Section 6(c) of the Act authorizes the Commission, 
upon application, to exempt any person, security 
or transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act, conditionally or uncondition- 
ally, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


SHAREHOLDER VOTING ON MANAGEMENT 
CONTRACTS 


Applicant proposes that when a money manager 
for a Fund has been recommended by the Mana- 
ger, the selection and approval will be made by 
Applicant’s board of directors, including a majority 
of Applicant's directors who are not “interested 
persons” of the Applicant, the Manager, or the 
money manager in the manner and at the times re- 
quired by Sections 15(a) and (c) of the Act. Appli- 
cant and the Manager then propose to enter into a 
written Portfolio Management Contract with the 
money manager. Applicant represents that each 
such contract: (1) will precisely describe the com- 
pensation to be paid by the Manager to the money 
Manager; (2) shall continue in effect for two years 
only so long as such continuance is specifically 
approved at least annually by the board of direc- 
tors of the Applicant at the times and in the man- 
ner required by the Act and rules thereunder; (3) 
may be terminated at any time, without the pay- 
ment of any penalty, by the board of directors of 
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the Applicant on not more than sixty days’ written 
notice to the money manager; and (4) will termi- 
nate automatically in the event of its assignment. 


Applicant seeks an order of the Commission ex- 
empting Applicant from provisions of the Act 
requiring shareholder approval of the Portfolio 
Management Contracts with the money managers. 
Section 15(a) of the Act and Rule 18f-2 thereun- 
der provide, in substance, that it is unlawful for 
any person to serve as an investment adviser to 
one of the Applicant’s Funds except pursuant to a 
written contract which has been approved by a 
vote of a majority of the outstanding voting securi- 
ties of the Fund for which the money manager will 
serve. Moreover, when an existing advisory con- 
tract is materially amended, or terminates as a re- 
sult of an assignment as defined in Section 2(a)(4) 
of the Act, shareholders must approve the amend- 
ment or reinstatement of the contract. Sharehold- 
ers of the Fund involved must also be able to ter- 
minate the contract at any time. 


In support of its request for an exemption in this 
regard, Applicant states that it is a distinctly differ- 
ent investment vehicle from the conventional in- 
vestment company or investment company com- 
plex, and that the reasons for the shareholder 
approval requirements are not necessary for the 
protection of Applicant’s shareholders. Applicant 
asserts that the investor in a conventional invest- 
ment company specifically undertakes to evaluate 
and select the investment adviser which will man- 
age its assets. Applicant submits that the investor 
in the Applicant has clearly chosen to have the 
Manager and the Applicant undertake the respon- 
sibility to evaluate and select money managers, 
thereby relieving the investor of this responsibility. 
Applicant states that the primary reason for an in- 
vestor’s determination to invest in the Applicant is 
to obtain the Manager’s expertise in selecting 
money managers, and is based upon the inves- 
tor’s determination that it is unable, or at least 
unwilling, to make the selection of the best possi- 
ble money managers. Applicant also states that its 
shareholders are independent of, and not depend- 
ent upon, Applicant's money managers under its 
organizational structure and proposed method of 
operation. Applicant further asserts that the rela- 
tionship over which Applicant’s shareholders 
should and will be able to exercise control is the 
relationship with the Manager, the entity to which 
the investors, by their choice, are looking for in- 
vestment results and related services. Applicant 
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further submits that by choosing to invest in this 
type of vehicle, investors are not seeking any rela- 
tionship with the money managers and are, in sub- 
stance, indifferent concerning the identity of the 
specific money managers. The investors’ interest 
is in the Manager’s expertise in selecting and 
terminating where necessary the money mana- 
gers, and in the investment results achieved by 
those managers—whoever they might be. 


Applicant also states that in the ordinary course of 
events Applicant would hold only an annual share- 
holders meeting, thus incurring but once the ex- 
penses of preparing, filing with the Commission, 
printing, mailing, and tabulating proxy material. If, 
for any reason, it became necessary to employ an 
additional manager or enter into a new contract, 
the Applicant and particular Fund would be forced 
to incur additional expenses to do so unless the 
exemptive relief is granted. Applicant asserts that 
such expenses would provide no meaningful ben- 
efit or protection to Applicant's shareholders in 
view of the nature of Applicant’s operating mode 
and investors’ reasons for investing through the 
Applicant. Applicant further asserts that there are 
potential adverse consequences to the Applicant 
which might result from a time delay involved in 
seeking shareholder approval, and contends that 
the best interests of shareholders are served if Ap- 
plicant can immediately, subject to review and ap- 
proval by its board of directors, employ a new 
money manager or enter into a revised contract. 
Applicant has agreed that as a condition of 
receiving the exemptive relief requested, Applicant 
will notify shareholders as promptly as is practical 
under the specific circumstances of any event or 
change which would, but for the exemptions re- 
quested by the application, have required share- 
holder approval. 


DISCLOSURE CONCERNING FEES PAID BY THE 
COMPANY TO THE MONEY MANAGERS 


The application also seeks relief from various dis- 
closure provisions under the Act and Regulation 
S-X which would require the Applicant or others to 
disclose the advisory fees paid by the Manager to 
the money managers. The provisions from which 
Applicant seeks exemptive relief in this respect 
are as follows. Rule 20a—2(a)(1) and, under cer- 
tain circumstances, Rule 20a—2(b)(1) under the 
Act would require such disclosures in Applicant's 
proxy statement. Rule 20a—2(b)(4) under the Act 
provides that any registered investment company 
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seeking shareholder approval of its advisory con- 
tract must include in its proxy statement the rate of 
its investment adviser’s compensation from any 
other registered investment company. Items 
13(a)(5) and (6) and Item 13(d)(3) of the Form N-1 
registration statement under the Act and the 1933 
Act would require the disclosure of the advisory 
fee paid by the Applicant. Items 20(a), (g) and (h) 
of the Form N-1R Annual Report under the Act re- 
quires such disclosure. Regulation S-X 
6—04(b)(2)(ii)(a), (b) and (c) would require that Ap- 
plicant’s financial statements contain information 
in a footnote concerning fees paid to the money 
managers. 


Applicant states that each investor in the Applicant 
will have entered into an Asset Management Serv- 
ices Agreement with the Manager which will set 
forth the fee to be paid by the investor to the Man- 
ager. This fee will be negotiated individually with 
each client and will be based upon the specific 
services to be provided to the client, as well as the 
costs and expenses, including the money mana- 
gers’ compensation, incurred by the Manager in 
managing Applicant’s business. Thus, it is as- 
serted that each client will know its total expenses 
and the rate of fees it will bear, and will be able to 
determine whether, in its judgment, the cost of the 
total package of services offered by the Manager 
and the Applicant is reasonable in relation to the 
services and costs which the investor could obtain 
elsewhere. 


Applicant also states that at least some money 
managers price their services based upon 
“posted” fee rates, and that at least some of them 
may be unwilling to serve the Applicant and the 
Manager at reduced rates if the fee reductions are 
publicly disclosed. Applicant states that in some 
instances the Manager will be able to negotiate 
fees which are lower than the money manager’s 
posted rates. Applicant asserts that disclosure of 
the fees the Manager will pay to the money mana- 
gers could result in adverse consequences to Ap- 
plicant’s shareholders, because an increase in 
cost to the Manager must necessarily result in in- 
creased charges to its consulting clients, the 
shareholders of the Applicant. Applicant also as- 
serts that disclosure provides no meaningful com- 
parative information to investors since the rates 
these money managers would charge to the Appli- 
cant are ordinarily not available to the individual 
investor in the Applicant. 
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OTHER DISCLOSURES CONCERNING THE 
MONEY MANAGERS 


Applicant also seeks relief from certain other dis- 
closures which are required concerning the money 
managers. These provisions are: Rule 20a—2(a)(8) 
under the Act, which would require proxy disclo- 
sure of transactions by, among other persons, the 
principal executive officer, any director or general 
partner, or any parent of any money manager in 
securities issued by the money manager or its par- 
ent; and, Rule 20a—2(a)(9) under the Act, which 
provides, in substance, that a balance sheet of the 
adviser must be included in the investment com- 
pany’s proxy statement, unless the adviser is a 
bank. 


Applicant asserts that it will initially employ twenty- 
five money managers and that as its assets grow 
to significant levels it is anticipated that additional 
money managers may be employed. Applicant 
represents that no director, officer, or employee of 
the Applicant or the Manager has or will have any 
direct or indirect beneficial interest in any security 
issued by a money manager of a controlling per- 
son of a money manager or stands to profit or ben- 
efit in any manner from transactions in the money 
managers’ securities. Applicant contends that dis- 
closures required by Rule 20a—2(a)(8) concerning 
transactions in securities of its managers who are 
unrelated in any manner to Applicant or the Mana- 
ger other than as portfolio managers does not pro- 
vide necessary or meaningful investor information 
or protection. Applicant further states that making 
the inquiries of each money manager and gather- 
ing and assembling the information required to re- 
spond to such a requirement would impose sub- 
stantial administrative burdens and expenses 
upon the Applicant and the Manager without pro- 
viding a meaningful corresponding benefit to Ap- 
plicant’s shareholders. 


Applicant also contends that the inclusion of bal- 
ance sheets of the money managers in Applicant's 
proxy statements, to the extent required by Rule 
20a-—2(a)(9), is unnecessary in view of the struc- 
ture of the Applicant. The application maintains 
that unlike the conventional investment company 
which is dependent upon its investment adviser 
not only for portfolio management services but 
also for the day-to-day operations of the company, 
Applicant is not dependent upon its money mana- 
gers for any of its ongoing corporate or adminis- 
trative requirements. Under these circumstances, 
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Applicant asserts that the inclusion of the money 
managers’ balance sheets has limited if any rele- 
vance to Applicant's shareholders. Applicant fur- 
ther asserts that obtaining balance sheets from 
numerous money managers will impose significant 
administrative burdens and expenses upon Appli- 
cant, and that the printing and mailing costs of the 
balance sheet and notes could easily double or 
triple the costs of printing and mailing the proxy 
statement. Applicant submits that satisfying this 
requirement may also impose significant burdens 
and expenses upon the money managers because 
in most instances a revised set of updated notes 
related solely to the balance sheet of the money 
manager must be prepared by the money mana- 
ger’s accountants and certified by the accountants 
in order to be included in Applicant’s proxy state- 
ment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 13, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicant at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and or- 
ders issued in this matter, including the date of the 


hearing (if ordered) and any postponements there- 
of. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11945/September 21, 1981 


In the Matter of 


CENTENNIAL TAX EXEMPT TRUST 
3600 South Yosemite Street 
Denver, Colorado 80237 


(812-4907) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Centennial Tax 
Exempt Trust (‘Applicant’), an open-end, diversi- 
fied management investment company, filed an 
application on June 26, 1981, requesting an order 
of the Commission, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (‘‘Act’’) ex- 
empting the Applicant from the provisions of Sec- 
tion 2(a)(41) of the Act and Rules 2a—4 and 22c-1 
thereunder to the extent necessary to permit the 
Applicant to compute its price per share using the 
amortized cost method of valuation. All interested 
persons are referred to the application on file with 
the Commission fer a statement of the representa- 
tions contained therein, which are summarized be- 
low. 


Applicant states that it is a “money market” fund 
whose investment objective is seeking maximum 
short-term interest income exempt from Federal 
income taxes to the extent consistent with low 
capital risk and the maintenance of liquidity. The 
Applicant further states that it is designed as an in- 
vestment vehicle for investors with temporary cash 
balances or cash reserves seeking income exempt 
from Federal income taxes. 


The Applicant states that its portfolio may, as a 
matter of fundamental investment policy, be in- 
vested in municipal bonds or municipal notes is- 
sued by states, territories and possessions of the 
United States and by the District of Columbia, and 
their political subdivisions, duly constituted author- 
ities and corporations. According to the applica- 
tion, these tax-exempt municipal securities will be 
backed by the full faith and credit of the United 
States, or rated Aaa or Aa, MIG-1 or MIG-2 by 
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Moody’s Investor Services, Inc. or AAA or AA, or 
A-1 or A-2 by Standard & Poor’s Corporation, 
Inc. Municipal bonds and municipal notes which 
are neither rated nor backed by the full faith and 
credit of the United States may also be purchased 
by the Applicant if in the opinion of its manage- 
ment, such securities possess creditworthiness 
comparable to those rated securities in which the 
Applicant may invest. Applicant further states that 
from time to time for defensive purposes on a tem- 
porary basis its portfolio may be invested in taxa- 
ble short-term investments subject to the same 
quality limitation applicable for rated municipal se- 
curities. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to the securi- 
ties for which market quotations are readily avail- 
able, the market value of such securities, and (2) 
with respect to other securities and assets, fair 
value as determined in good faith by the board of 
directors. Rule 22c—1 adopted under the Act pro- 
vides, in part, that no registered investment com- 
pany or principal underwriter therefor issuing any 
redeemable security shall sell, redeem or repur- 
chase any such security except at a computed 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an or- 
der to purchase or to sell such security. Rule 2a—4 
adopted under the Act provides, as here relevant, 
that the “current net asset value” of a redeemable 
security issued by a registered investment compa- 
ny used in computing its price for the purposes of 
distribution and redemption shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by the board of directors of the registered compa- 
ny. Prior to the filing of the application, the Com- 
mission expressed its view that, among other 
things: (1) Rule 2a—4 under the Act requires that 
portfolio instruments of ‘money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provi- 
sions of Rule 2a—4 for a “money market” fund to 
value its portfolio instruments on an amortized 
cost basis (Investment Company Act Release No. 
9786, May 31, 1977). In view of the foregoing, Ap- 
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plicant requests exemptions from Section 2(a)(41) 
of the Act and Rules 2a—4 and 22c-1 thereunder 
to the extent necessary to permit Applicant to 
value its portfolio by means of the amortized cost 
method of valuation. 


In support of the relief requested, the Applicant 
states that experience indicates that two features 
are necessary in a “money market” fund, namely, 
certainty of stability of principal and a steady flow 
of predictable and competitive investment income. 
Applicant asserts that by maintaining a portfolio of 
high quality, short-term money market instruments 
valued at amortized cost it can provide these fea- 
tures to investors. Applicant represents that its 
Trustees have properly determined in good faith 
under the Provisions of the Act to value the portfo- 
lio of Applicant by use of a amortized cost method 
and that this method is in the best interest of its 
shareholders. Applicant believes that experience 
has shown that, given the unique nature of Appli- 
cant’s policies and operations, there should be a 
neglible discrepancy between prices obtained by 
the amortized cost method and those obtained by 
a market valuation method. Applicant further rep- 
resents that its Trustees have determined in good 
faith, in light of the characteristics of Applicant, 
that the amortized cost method of valuation of 
portfolio instruments is appropriate and preferable 
to the use of a market valuation method. The Ap- 
plicant’s Trustees have further determined to con- 
tinuously monitor valuation indicated by methods 
other than amortized cost so that any necessary 
changes in the valuation method may be made to 
assure that the valuation method being used is a 
fair approximation of fair value in view of all perti- 
nent factors. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act or any 
rule or regulation thereunder, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Applicant consents to the imposition of the follow- 
ing conditions in an order granting the exemptive 
relief it requests: 
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1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
Applicant's Trustees undertake—as a particular 
responsibility within the overall duty of care owed 
to its shareholder—to establish procedures rea- 
sonably designed, taking into account current mar- 
ket conditions and Applicant’s investment objec- 
tives, to stabilize Applicant’s net asset value per 
share, as computed for the purposes of distribu- 
tion, redemption and repurchase, at $1.00 per 
share. 


2. Included within the procedures to be adopted by 
the Trustees shall be the following: 


(a) Review by the Trustees, as they deem appro- 
priate and at such intervals as are reasonable in 
light of current market conditions, to determine the 
extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from Applicant's $1.00 amortized cost 
price per share, and the maintenance of records of 
such review'; 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds ‘2 
of 1 percent, a requirement that the Trustees will 
promptly consider what action, if any, should be 
initiated. 


(c) Where the Trustees believe the extent of any 
deviation from Applicant's $1.00 amortized cost 
price per share may result in material dilution or 
other unfair results to investors or existing share- 
holders, they shall take such action as they deem 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair re- 
sults, which may include; redemption of shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten the 
average maturity of portfolio instruments of Appli- 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by the 
Trustees in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes 


of municipal securities published by reputable 
sources. 
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cant; withholding dividends; or utilizing a net asset 
value per share as determined by using market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that it will not (a) purchase any 
instrument with a remaining maturity of greater 
than one year, or (b) maintain a dollar-weighted 
average portfolio maturity in excess of 120 days?. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (or any modifications 
thereto) described in paragraph 1, above, and Ap- 
plicant will record, maintain and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the Trustee’s consideration and actions taken in 
connection with the discharge of their responsibili- 
ties, as set forth above, to be included in the min- 
utes of the Trustee’s meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limits its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
Trustees determine present minimal credit risks, 
and which are of “high quality” as determined by 
any major rating service or, in the case of any in- 
strument that is not rated, of comparable quality 
as determined by the Trustees. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quar- 
ter and, if any such action was taken, will describe 
the nature and circumstances of such action. 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reason- 
ably practicable. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 16, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rites and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a sharing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11946/September 21, 1981 


In the matter of 

SENTINEL CASH MANAGEMENT FUND, INC. 
National Life Drive 

Montpelier, Vermont 05602 

(812-4898) 

ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 


VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-—4 AND 22c-1 THEREUNDER 


Volume 23, No. 12, October 6, 1981 


Sentinel Cash Management Fund, Inc. (‘Appli- 
cant’), registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified, 
management investment company, filed an appli- 
cation on June 22, 1981, requesting an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder, to the extent necessary to per- 
mit Applicant to value its assets using the amor- 
tized cost method of valuation. 


On August 21, 1981, a notice (Investnient Compa- 
ny Act Release No. 11915) was issued on the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requesting exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to those conditions to which Ap- 
plicant has consented and which are set forth in 
Investment Company Act Release No. 11915. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11947/September 21, 1981 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


In the Matter of 


MFS SEPARATE ACCOUNT MONEY MARKET 
TRUST 

200 Berkeley Street 

Boston, Massachusetts 02116 


(812-4937) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


MFS Separate Account Money Market Trust (“‘Ap- 
plicant’’), registered under the Investment Compa- 
ny Act of 1940 (‘Act’) as an open-end, diversified, 
management investment company, filed an appli- 
cation on August 5, 1981, requesting an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder, to the extent necessary to per- 
mit Applicant to value its assets using the amor- 
tized cost method of valuation. 


On August 21, 1981, a notice (Investment Compa- 
ny Act Release No. 11916) was issued of the filing 
of the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, it is found that 
the granting of the requested exemption is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is granted, effective forth- 
with, subject to those conditions to which Appli- 
cant has consented and which are set forth in 
Investment Company Act Release No. 11916. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11948/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6345/September 21, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11949/September 21, 1981 


In the Matter of 


LIFE INSURANCE INVESTORS, INC. 

SYSTEMATIC INVESTMENT PLAN to 
ACCUMULATE SHARES OF LIFE 
INSURANCE INVESTORS, INC. 

SECURITY EQUITY FUND, INC. 

SECURITY MANAGEMENT COMPANY, INC. 


and 


SECURITY DISTRIBUTORS, INC. 
700 Harrison Street 
Topeka, Kansas 66636 


(812-4916) 


ORDER PURSUANT TO SECTIONS 11(a) AND 
26(b) OF THE ACT APPROVING THE SUBSTI- 
TUTION OF THE UNDERLYING INVESTMENT 
MEDIUM OF A UNIT INVESTMENT TRUST 


Life Insurance Investors, Inc. (‘“LII’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, Systematic Investment Plan 
to Accumulate Shares of Life Insurance investors, 
Inc. (“SIP”), registered under the Act as a unit in- 
vestment trust, Security Equity Fund, Inc. (‘“Equi- 
ty”), registered under the Act as an open-end, di- 
versified, management investment company, 
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Security Management Company, Inc. (‘““Manage- 
ment’), investment adviser to LIl and Equity, and 
Security Distributors, Inc., a wholly-owned subsidi- 
ary of Management which serves as principal un- 
derwriter for Equity and LIl and as sponsor and 
depositor of SIP, filed an application on July 14, 
1981, for an order of the Commission pursuant to 
Sections 11(a) and 26(b) of the Act, permitting SIP 
to surrender shares of LII (the sole underlying in- 
vestment medium for investment plans offered by 
SIP) and to receive shares of equity therefor in 
connection with Equity’s acquisition of substantial- 
ly all of LIl’s assets, and thereafter to acquire Eq- 
uity shares with planholders’ subsequent invest- 
ments. 


On August 11, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11901) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the proposed exchange and the proposed 
substitution of shares will be consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the 
Act, that the terms of the proposed exchange offer 
be, and hereby are, approved, effective forthwith. 


IT iS FURTHER ORDERED, pursuant to Section 
26(b) of the Act, that the proposed subsiitution of 
Equity shares for LIl shares as the underlying in- 
vestment medium of SIP be, and thereby is ap- 
proved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11950/September 22, 1981 


In the Matter of 


CENTENNIAL MONEY MARKET TRUST 
3600 South Yosemite Street 
Denver, Colorado 80237 


(812-4908) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Centennial Mon- 
ey Market Trust (“Applicant”), an open-end, diver- 
sified management investment company, filed an 
application on June 26, 1981 and an amendment 
thereto on July 28, 1981, pursuant to Section 6(c) 
of the Investment Company Act of 1940 (“‘Act’’) for 
an order of the Commission exempting the Appli- 
cant from the provisions of Rules 2a—4 and 22c-1 
thereunder to the extent necessary to permit the 
Applicant to compute its price per share to the 
nearest one cent on a share value of one dollar. In 
all other respects, portfolio securities held by the 
Applicant will be valued in accordance with the 
views set forth in Investment Company Act Re- 
lease No. 9786 (May 31, 1977) (“IC-—9786”). All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it is a “money market” fund 
whose investment objective is seeking maximum 
current income that is consistent with low capital 
risk and the maintenance of liquidity. The Appli- 
cant further states that it is designed as an invest- 
ment vehicle for investors with temporary cash 
balances in securities accounts at certain broker- 
age firms, and that shares of the Applicant are of- 
fered exclusively to participants in automatic pur- 
chase and redemption programs established by 
said firms. The Applicant represents that its portfo- 
lio may be invested, as a matter of fundamental in- 
vestment policy, in U.S. Government and agency 
obligations, certain bank obligations and instru- 
ments secured thereby, commercial paper, certain 
debt obligations and repurchase agreements and 
certain other obligations meeting specified tests, 
maturing in one year or less. 
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Applicant represents that its shareholders will use 
its shares for investment of temporary cash bal- 
ances. Applicant states that the maintenance of a 
constant net asset value per share is a crucial fac- 
tor in the purchase and holding of its shares. The 
Applicant asserts that by meeting the conditions 
set forth below and by valuing its shares to the 
nearest one cent on a share value of one dollar, it 
can maintain a constant value for its shareholders 
along with full liquidity and a satisfactory yield. In 
addition, the Applicant states that its adherence to 
the conditions set forth below will substantially re- 
duce the likelihood of significant variations from a 
constant share price and the likelihood of any dilu- 
tion of the assets and returns of incoming or out- 
going shareholders. 


Rule 22c-1 under the Act provides, in pertinent 
part, that no registered investment company or 
principal underwriter thereof issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. Rule 2a—4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and re- 
demption and repurchase shall be determined with 
reference to (1) current market value for portfolio 
securities with respect to which market quotations 
are readily available and (2) for other securities 
and assets fair value as determined in good faith 
by the board of directors of the registered compa- 
ny. In Release No. IC-9786 the Commission is- 
sued an interpretation of Rule 2a—4 expressing its 
view that it was inconsistent with Rule 2a—4 for 
certain money market funds to “round off” calcula- 
tions of their net asset value per share to the 
nearest one cent on a share value of $1.00, be- 
cause such a calculation might have the effect of 
masking the impact of changing values of portfolio 
securities and therefore might not “reflect” its 
portfolio valuation as required by Rule 2a—4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, con- 
ditionally or unconditionally exempt any person, 
security or transaction or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act and any rule or reg- 
ulation thereunder, if and to the extent that such 
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exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant submits that the issuance of the re- 
quested order is necessary and appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. Applicant 
states that shareholders who purchase its shares 
with the expectation of receiving maximum current 
income consistent with stability of principal would 
be unfairly treated should there be a deviation be- 
low $1.00 per share, because redeeming share- 
holders could lose not only all or part of the divi- 
dend income which they have earned but even 
part of their principal, particularly if a redemption 
takes place relatively soon after a purchase. Appli- 
cant represents that, to the extent necessary, the 
Applicant’s Trustees will consider the advisability 
of temporarily suspending the payment of divi- 
dends, or making a capital gains distribution (if 
and to the extent that capital gains have not been 
reflected in prior dividends) to maintain a $1.00 
price per share, if the net asset value per share 
declines to value below $0.997 or rises to a value 
above $1.003, respectively. Applicant states that 
in order to attempt to assure the stability of its net 
asset value per share it will also adhere to the fol- 
lowing conditions: 


1. Applicant's Trustees, in supervising 
Applicant's operations and delegating 
special responsibilities involving portfo- 
lio management to Applicant's invest- 
ment adviser, undertake—as a particu- 
lar responsibility within their overall duty 
of care owned to Applicant’s share- 
holders—to assure to the extent rea- 
sonably practicable, taking into account 
current market conditions affecting Ap- 
plicant’s investment objectives, that Ap- 
plicant’s price per share as computed 
for the purpose of distribution, redemp- 
tion and repurchase, rounded to the 
nearest one cent, will not deviate from 
one dollar. 


2. Applicant will maintain a dollar- 
weighted average portfolio maturity ap- 
propriate to its objective of maintaining 
a stable price per share. Applicant will 
not purchase a portfolio security unless 
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it matures in twelve months or less from 
the date of purchase, or is subject to a 
repurchase agreement so maturing or 
has been called for redemption within 
twelve months; nor will it maintain a 
dollar-weighted average portfolio matu- 
rity in excess of 120 days. 


3. Applicant will limit its portfolio invest- 
ment, including repurchase agreements 
and securities called for redemption, to 
those instruments which are denomi- 
nated in U.S. dollars and which the 
Trustees of Applicant determine present 
minimal credit risks, and which are of 
high quality as determined by any major 
rating service or, in the case of any in- 
strument that is not rated, of compara- 
ble quality as determined by the Trust- 
ees. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 16, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11951/September 22, 1981 


In the Matter of 
THE CAPITOL LIFE INSURANCE COMPANY 


CAPITOL LIFE SEPARATE ACCOUNT M 
1600 Sherman Street 
Denver, Colorado 80203 


and 


MERRILL LYNCH BASIC VALUE FUND, INC. 
MERRILL LYNCH CAPITAL FUND, INC. 
MERRILL LYNCH SPECIAL VALUE FUND, INC. 
MERRILL LYNCH READY ASSETS TRUST 
MERRILL LYNCH CORPORATE BOND FUND, 
INC. 
HIGH INCOME PORTFOLIO 
HIGH QUALITY PORTFOLIO 
INTERMEDIATE TERM PORTFOLIO 
165 Broadway 
New York, NY 10080 


(812-4902) 


NOTICE OF APPLICATION FOR AN AMENDED 
ORDER PURSUANT TO SECTION 11 OF THE 
ACT FOR APPROVAL OF CERTAIN OFFERS OF 
EXCHANGE AND PURSUANT TO SECTION 6(c) 
OF THE ACT FOR EXEMPTIONS FROM SEC- 
TIONS 22(d), 26(a) AND 27(c)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Capitol Life 
Insurance Company, (“Capitol Life”), a stock life 
insurance company organized under the laws of 
the State of Colorado, and Capitol Life Separate 
Account M, (“Separate Account’) established by 
Capitol Life and registered as a unit investment 
trust under the Investment Company Act of 1940 
(‘Act’), Merrill Lynch Basic Value Fund, Inc. 
(“BV”), Merrill Lynch Capital Fund, Inc. (“CF”), 
Merrill Lynch Special Value Fund, Inc. (“SV”), 
Merrill Lynch Ready Assets Trust (‘‘RA’’) and 
Merrill Lynch Corporate Bond Fund, Inc. (original- 
ly, Merrill Lynch High Income Fund, Inc., reorgan- 
ized and now consisting of three separate invest- 
ment portfolios, High Income Portfolio “HI,” High 
Quality Portfolio “HQ,” and Intermediate Term 
Portfolio “IT”) (hereinafter collectively referred to 
as “Applicants”), filed an application on June 23, 
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1981 for an amended order pursuant to Section 11 
of the Act, providing certain offers of exchange, 
and, pursuant to Section 6(c) of the Act, ex- 
empting the Applicants from the provisions of Sec- 
tions 22(d), 26(a) and 27(c)(2) of the Act. All inter- 
ested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein which are sum- 
marized below. 


The Separate Account was established by Capitol 
Life to fund certain variable annuity contracts 
(“Contracts”) which are currently being offered 
and sold to the public pursuant to an effective reg- 
istration statement under the Securities Act of 
1933 (File No. 2-62668). The Separate Account 
presently consists of five Series, each of which in- 
vests solely in the shares of a designated open- 
end management investment company. Applicants 
BV, CF, SV, RA and HI serve as the underlying in- 
vestment media for the existing Contracts issued 
by Capitol Life. It is presently proposed that two 
new Series, investing in the shares of HQ and IT, 
will be created in the Separate Account in addition 
to the aforementioned five Series. 


The group and individual Contracts funded in the 
Separate Account are Direct Purchase Contracts, 
and are designed to provide annuity benefits to in- 
dividuals and participants in various types of an- 
nuity plans or arrangements. These Contracts are 
offered to existing shareholders of BV, CF, SV and 
HI, but are not available to shareholders of RA. 
The exchange of Fund shares for such Contracts 
is at net asset value, except that a uniform fixed 
exchange fee applicable to each exchange of 
Fund shares is deducted at the time an initial pur- 
chase payment is received. It is proposed that Di- 
rect Purchase Contracts will be offered to existing 
shareholders of HQ and IT as well. Under the ex- 
isting Contracts, individuals and participants may 
convert accumulation units from one Series of the 
Separate Account to any other Series. It is pres- 
ently proposed that this right of conversion be ex- 
tended to the Series investing in the shares of HQ 
and IT. 


Applicants seek to amend and supplement the or- 
ders of November 8, 1978 (Release No. IC- 
10474) and September 4, 1979 (Release No. 
IC— 10854) to supplement the exemptive relief pre- 
viously granted (i) to add two portfolios of Merrill 
Lynch Corporate Bond, Inc., HQ and IT, as partici- 
pants in the offers of exchange to the extent nec- 
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essary to allow the exchange of portfolio shares 
for Contracts issued by Capitol Life funded in Sep- 
arate Account Series investing in the shares of 
such portfolios, and to permit the conversion of ac- 
cumulation units of each Series in the Separate 
Account to any other Series, and (ii) to amend the 
exemption previously granted from Section 22(d) 
of the Act to the extent necessary to permit varia- 
tions in what may be deemed to be a sales load 
under Contracts issued in exchange for shares of 
HQ and IT, and (iii) to amend the exemptions pre- 
viously granted from Sections 26(a) and 27(c)(2) 
of the Act to the extent necessary to include the 
two new Series. 


Section 11 


Section 11(a) makes it unlawful for any registered 
open-end investment company or principal under- 
writer therefor to make an offer to the holder of a 
security of such company or of any other open- 
end investment company to exchange his security 
for a security in the same or another such compa- 
ny on any basis other than the relative net asset 
values of the respective securities to be ex- 
changed unless the terms of the offer have first 
been submitted to, and approved by, the Commis- 
sion. Section 11(c) of the Act provides that, 
irrespective of the basis of exchange, the provi- 
sions of subsection (a) shall be applicable to any 
type of offer of exchange of the securities of regis- 
tered unit investment trusts for the securities of 
any other investment company. 


The orders contained in Release Nos. |IC-10474 
and IC-10854 approved the exchange of shares 
of BV, CF, SV and HI for Contracts funded in Sep- 
arate Account Series investing in shares of those 
Funds at the relative net asset value of the securi- 
ties to be exchanged less an exchange fee of 
$100. The prior orders also allowed the conversion 
or transfer of Contract accumulation units from 
any one of the five Series of the Separate Account 
to any other Series of the Separate Account then 
in existence at net asset value less a $10 conver- 
sion fee. Applicants propose that these exchange 
and conversion rights be extended so as to en- 
compass the two new Series by including HQ and 
IT as participants in the offers of exchange ap- 
proved by the previous orders. 


Section 22(d) 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
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underwriter therefor shall sell any redeemable se- 
curity issued by such company except at a current 
offering price described in the prospectus. Rule 
22d-3 under Section 22(d), in substance, permits 
the sale of variable annuity contracts with varia- 
tions in the sales load, provided that the prospec- 
tus discloses such variations and the basis there- 
for, and provided further that such variations are 
not unfairly discriminatory. 


Pursuant to an exemption from Section 22(d) of 
the Act granted in Release No. IC-10854, Con- 
tracts presently issued by Capitol Life in the Sepa- 
rate Account are permitted to be offered to current 
shareholders of BV, CF, SV and HI with a fixed ex- 
change fee. Applicants note that it can be argued 
such fee would vary in percentage according to 
the amount invested. 


Applicants propose that the order be amended to 
permit the aforementioned variations in percent- 
age which might be deemed to be a variation in 
sales load with respect to the Contracts to be of- 
fered to shareholders of HQ and IT for purposes of 
that section. Applicants warrant that, if such an ex- 
emption is granted, the prospectuses used in the 
offer and sale of the Contracts will fully disclose all 
such variations, as well as the circumstances un- 
der which they may occur. 


Sections 27(c)(2) and 26(a) 


Section 27(c)(2), in relevant part, prohibits the is- 
suer of a periodic payment plan certificate and any 
depositor or underwriter for such issuer from sell- 
ing such periodic payment plan certificate unless 
the proceeds of all payments (other than any sales 
load) are deposited with a qualified bank acting as 
trustee or custodian, and held under an indenture 
or agreement containing specified provisions. Sec- 
tion 26(a) requires that such indenture or custodi- 
anship agreement must provide, inter alia, that the 
bank (i) shall have possession of all property of 
the unit investment trust and segregate and hold 
the same in trust subject only to the charges and 
collections specifically allowed under clauses (A), 
(B) and (C) of such section until distribution to the 
security holders of the trust; (ii) shall not resign 
until the trust has been liquidated or a successor 
has been appointed; (iii) may collect from the in- 
come and, if necessary, from the corpus of the 
trust such fees for services provided for in the 
agreement; (iv) shall not allow as an expense any 
payment to the depositor or principal underwriter 
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except a fee, not exceeding such reasonable 
amount as the Commission may prescribe, for per- 
forming bookkeeping and other administrative 
services of a character normally performed by the 
bank itself. 


Pursuant to an exemption for the aforementioned 
provisions of the Act granted in Release Nos. 
IC-10474 and IC-10854, Capitol Life acts as 
custodian of the Separate Account; however, all 
such assets are held for safekeeping pursuant to 
an agreement between Capitol Life and the State 
Street Bank and Trust Company of Boston, 
Massachusetts (“Bank”). Insofar as the Contracts 
proposed to be funded in the Series investing in 
shares of HQ and IT in the Separate Account are 
not included within the terms of the orders issued 
in Release Nos. IC-10474 and IC-— 10854, the Ap- 
plicants request that the orders of exemption from 
Sections 26(a) and 27(c)(2) be amended to the ex- 
tent necessary (1) to make the requirement of a 
trust inapplicable to such Contract Series, (ii) to al- 
low the Separate Account to accept “book shares” 
issued by the Funds in lieu of actual stock certifi- 
cates and (iii) to allow the deduction of a $5.00 
fixed surrender charge on partial surrenders from 
the Separate Account. 


Applicants have consented that the request for the 
foregoing exemptions may be made subject to the 
following conditions: (1) that the deductions for 
administrative services shall not exceed such rea- 
sonable amount as the Commission shall pre- 
scribe, and the Commission may reserve jurisdic- 
tion for such purpose, and (2) that the payment of 
sums and charges out of the assets of the Sepa- 
rate Account shall not be determined to be ex- 
empted from regulation by the Commission by rea- 
son of the requested amended order, provided 
that Applicant’s consent to this condition shall not 
be determined to be a concession to the Commis- 
sion of authority to regulate the payment of sums 
and charges out of such assets other than charges 
for administrative services, and Applicants reserve 
the right in any proceeding before the Commis- 
sion, or in any suit or action in any court, to assert 
that the Commission has no authority to regulate 
the payment of such other sums and changes. 


Section 6(c) 


Section 6(c) authorizes the Commission to exempt 
any person, security or transaction, or any class or 
classes of persons, securities or transactions, 
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from the provisions of the Act and Rules promul- 
gated thereunder if and to the extent that such ex- 
emption is necessary or appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
party may, not later than October 16, 1981 at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reason for such request and the issues of fact or 
law proposed to be controverted, or he/she may 
request that he/she be notified if the Commission 
shall order a hearing thereon. Any such communi- 
cation should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C., 
20549. A copy of such request shall be served 
personally or by mail upon Applicants at the ad- 
dress stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following October 16, 1981 unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive notice of 
further developments in this matter, including the 
date of the hearing, if ordered, and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11952/September 22, 1981 


In the Matter of 


THE GOLDEN CORRAL POOLING GROUP 
5151 Glenwood Avenue 
Raleigh, North Carolina 27612 


(812-4771) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 EX- 
EMPTING APPLICANT FROM ALL PROVISIONS 
OF THE ACT. 


The Golden Corral Pooling Group (‘‘Applicant’’), a 
North Carolina joint venture, filed an application 
on November 26, 1980, and an amendment there- 
to on April 17, 1981, pursuant to Section 6(c) of 
the Investment Company Act of 1940 (‘Act’) for 
an order exempting Applicant from all provisions 
of the Act, subject to certain conditions. 


¢ 


On August 17, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11909) of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from all pro- 
visions of the Act be, and hereby is, granted, ef- 
fective forthwith, subject to those conditions to 
which Applicant has consented and which are set 
forth in Investment Company Act Release No. 
11909. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11953/September 23, 1981 


In the Matter of 


INTERCAPITAL DIVIDEND GROWTH 
SECURITIES INC. 

INTERCAPITAL HIGH YIELD SECURITIES INC. 

INTERCAPITAL INDUSTRY-VALUED 
SECURITIES INC. 

INTERCAPITAL NATURAL RESOURCE 
DEVELOPMENT SECURITIES INC. 

5 World Trade Center 

New York, New York 10048 


and 


DEAN WITTER REYNOLDS INC. 
130 Liberty Street 
New York, New York 10048 


(812-4868) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANTS FROM THE 
PROVISIONS OF SECTION 22(d) OF THE ACT 
AND RULE 22d-1 THEREUNDER 


Intercapital Dividend Growth Securities Inc., 
Intercapital High Yield Securities Inc. Intercapital 
Industry-Valued Securities Inc. and Intercapital 
Natural Resource Development Securities Inc. 
(“Funds”), registered as open-end diversified 
management investment companies under the In- 
vestment Company Act of 1940 (‘Act’), and Dean 
Witter Reynolds Inc. (‘Distributor’) (collectively 
with the Funds, “Applicants’”’) filed an application 
on April27, 1981, and amendments thereto on 
July 20, 1981 and August 4, 1981, for an order 
pursuant to Section 6(c) of the Investment Compa- 
ny Act of 1940 (‘‘Act”) exempting Applicants from 
the provisions of Section 22(d) of the Act and Rule 
22d-1 thereunder to the extent necessary to per- 
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mit sales of the Funds’ securities at a reduced 
sales charge to certain employees of the Distribu- 
tor and its affiliated companies who roll over their 
distributions from a terminated pension fund into 
Individual Retirement Accounts provided by the 
Funds. 


On August 26, 1981, a notice was issued of the fil- 
ing of the application (Investment Company Act 
Release No. 11920). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and the granting 
of the requested order has been found to be ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the 
Act that the application for exemption from Section 
22(d) of the Act and Rule 22d-—1 thereunder, to the 
extent necessary and subject to the condition that 
any employee who receives a reduced sales 
charge represent that the acquisition of the shares 
of the Fund pursuant to the proposed arrangement 
is for investment purposes and not for resale and 
that any sale of the shares will be made only to the 
Funds upon redemption thereof, by, and hereby is, 
granted effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11954/September 24, 1981 


In the Matter of 


ALPHA CASH MANAGEMENT FUND, INC. 
Suite 500 

2 Piedmont Center, N.E. 

Atlanta, Georgia 30363 


(812-4899) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Alpha Cash Management Fund, Inc. (the “Appli- 
cant’), registered under the Investment Company 
Act of 1940 (‘Act’) as an open-end, diversified 
management investment company, filed an appli- 
cation on June 19, 1981, and an amendment 
thereto on August 11, 1981, requesting an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting the Applicant from the provisions 
of Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit the Applicant to calculate its net asset value 
per share for all classes of shares representing in- 
vestments exclusively in money market securities 
using the amortized cost method of valuing portfo- 
lio securities. 


On August 24, 1981, a notice (Investment Compa- 
ny Act Release No. 11918) was issued of the filing 
of the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
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quested, be, and hereby is, granted, effective 
forthwith, subject to those conditions to which Ap- 
plicant has consented and which are set forth in 
Investment Company Act Release No. 11918. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11955/September 24, 1981 


In the Matter of 
BIOTECH CAPITAL CORPORATION 
11 Hanover Square 


New York, New York 10005 


(811-3102) 


NOTICE OF PROPOSAL TO TERMINATE REG- 
ISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Invest- 
ment Company Act of 1940 (‘Act’), to declare by 
order on its own motion that Biotech Capital Cor- 
poration (“Biotech”), registered under the Act as a 
closed-end, non-diversified, management invest- 
ment company, ceased to be an investment com- 
pany required to be registered under the Act, ef- 
fective as of the date that Biotech elected to be 
treated as business development company. 


Information contained in the files of the Commis- 
sion indicates that Biotech was organized under 
the laws of Delaware on December 19, 1979, and 
registered under the Act on October 20, 1980. On 
October 24, 1980, Biotech filed a registration 
statement pursuant to the Securities Act of 1933 
and the 1940 Act. This statement was declared ef- 
fective on January 22, 1981. On the same date, 
Biotech filed a Notification of Election to be treated 
as a business development company pursuant to 
Section 54 of the Act. 
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Section 6(f) of the Act provides in part that any 
closed-end company which elects to be treated as 
a business development company pursuant to 
Section 54 of the Act will be exempt from registra- 
tion pursuant to Section 8 of the Act. 


Section 8(f) of the Act provides in part that when- 
ever the Commission on its own motion finds that 
a registered investment company has ceased to 
be an investment company it shall so declare by 
order. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 19, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing accompanied by a statement 
as to the nature of his or her interest, the reasons 
for such request and the issues, if any, of fact or 
law proposed to be controverted, or he or she may 
request that he or she be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rites and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0—5 of the Rules 
and Regulations promulgated under the Act, an or- 
der will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11956/September 24, 1981 


In the Matter of 


FLUID POWER PUMP CORPORATION 
FLUID CAPITAL CORPORATION 

200 Lomas Bivd. NW, Suite 527 
Albuquerque, New Mexico 87102 


(811-3065) 
(811-3066) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANTS HAVE 
CEASED TO BE INVESTMENT COMPANIES RE- 
QUIRED TO BE REGISTERED UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Fluid Capital 
Corporation, a New Mexico corporation, and Fluid 
Power Pump Company, a Delaware corporation 
(“Applicants”), registered under the Investment 
Company Act of 1940 (“Act”) as closed-end, non- 
diversified, management investment companies, 
filed applications on October 6, 1980 for an order 
of the Commission pursuant to Section 8(f) of the 
Act declaring that Applicants have ceased to be in- 
vestment companies required to be registered un- 
der the Act as of the date that each Applicant 
elected to be treated as a business development 
company. All interested persons are referred to 
the applications on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


Applicants represent that they are operated for the 
purpose of making investments in securities de- 
scribed in Section 55(a)(1) through (3) of the Act 
and make available significant managerial assist- 
ance with respect to the issuers of scuh securities. 
Applicants also represent they are corporations 
which have a class of equity securities registered 
under Section 12 of the Securities Exchange Act 
of 1934. Applicants further represent that on Sep- 
tember 30, 1980, their boards of directors resolved 
that Applicants elect to be subject to the provi- 
sions of Section 55 through 65 of the Act. Finally, 
on January 5, 1981, Fluid Power Pump Company 
filed with the Commission a Notification of Election 
to be treated as a business development company 
pursuant to Section 54 of the Act. Fluid Capital 
Corporation filed its Election on March 13, 1981. 
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Section 6(f) of the Act provides in part that any 
closed-end company which elects to be treated as 
a business development company pursuant to 
Section 54 of the Act will be exempt from registra- 
tion pursuant to Section 8 of the Act. 


Section 8(f) of the Act provides in part that when- 
ever the Commission upon application finds that a 
registered investment company has ceased to be 
an investment company it shall so declare by or- 
der. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 19, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission's own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 772A/September 21, 1981 


Administrative Proceeding 
File No. 3-6052 


In the Matter of 


INTERVEST MANAGEMENT COMPANY 
(File No. 801-5291) 


AMALFI FINANCIAL CORPORATION, INC. 
Robert W. Nichols 
Thomas L. Roley 


CORRECTING ORDER 


On August 24, 1981, the Commission entered an 
Order Instituting Proceedings and Imposing Re- 
medial Sanctions upon the respondents in this 
matter.’ Paragraph V(B)(2) of the August 24, 1981 
Order incorrectly stated: 


“Since May 15, 1980, during the pend- 
ency of the Commission’s investigation, 
the Respondents and their affiliates vol- 
untarily determined to cease the offer 
and sale of limited partnership inter- 
ests.” 


That sentence is corrected to read: 


“From May 15, 1980, until May 15, 
1981, the Respondents and their affili- 
ates voluntarily determined to cease the 
offer and sale of limited partnership in- 
terests.” 


IT IS SO ORDERED. 
By the Commission. 


George A. Fitzsimmons 
Secretary 








‘Investment Advisers Act of 1940 Release No. 
772 (August 24, 1980). 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 775/September 21, 1981 


@ ... 


SECURITIES ACT OF 1933 
Release No. 6344/September 21, 1981 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 776/September 21, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6345/September 21, 1981 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 777/September 22, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18111/September 22, 1981 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 778/September 22, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18112/September 22, 1981 
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ACCOUNTING SERIES RELEASE 





ACCOUNTING SERIES 
Release No. 298/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6348/September 24, 1981 








LITIGATION 





Litigation Release No. 9450/September 21, 
1981 


SECURITIES AND EXCHANGE COMMISSION v. 
DONALD E. LIEDERMAN, et. al. (United States 
District Court for the Central District of California, 
Civil Action No. 81-2315 TJH (Px). 


The Commission announced today that the Honor- 
able Judge Terry J. Hatter in the United States 
District Court for the Central District of California 
entered a Final Judgment of Permanent Injunction 
against Hartley Lord. Lord, without admitting or 
denying the allegations of the Commission’s Com- 
plaint, consented to the entry of a Permanent In- 
junction enjoining and restraining him from 
violating and aiding and abetting violations of Sec- 
tion 17(a) of the Securities Act of 1933 and Sec- 
tion 10(b) of the Securities Exchange Act of 1934 
and Rules 10b-5 and 10b-6 thereunder. 


See Litigation Release No. 9360, May 12, 1981. 
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Litigation Release No. 9451/September 21, 
1981 


SECURITIES AND EXCHANGE COMMISSION v. 
NADINE GAN United States District Court for the 
District of Massachusetts Civil Action No. 81- 
0261-F. 


Willis H. Riccio, Regional Administrator of the Bos- 
ton Regional Office of the Securities and Ex- 
change Commission, today announced that the 
Honorable Frank H. Freedman, United States Dis- 
trict Judge for the District of Massachusetts, en- 
tered an order permanently enjoining Nadine Gan 
from further violations of the registration and anti- 
fraud provisions of the federal securities laws in 
connection with the offer, purchase and sale of in- 
vestment contracts in the form of shares in invest- 
ment clubs or any other security. 


The Commission commenced its action on Sep- 
tember, 4, 1981, by filing a complaint which al- 
leged, among other things, that Gan violated the 
registration and anti-fraud provisions of the federal 
securities laws by offering and selling unregistered 
securities and by engaging in fraudulent conduct 
in connection with the offer, purchase and sale of 
the subject securities. 


The defendant consented to the Judgment of Per- 
manent Injunction without admitting or denying the 
allegations of the Complaint. 


For further information see Litigation Release 
a 





Litigation Release No. 9452/September 22, 
1981 


SEC v. FIRST INDEPENDENT STOCK TRANS- 
FER AGENT, INC. AND TERRY E. KIRCHNER 
(USDC Colorado, Civil Action No. 81-M-1645) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on September 16, 
1981, the Commission filed a civil Complaint in the 
United States District Court for the District of Colo- 
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rado naming First Independent Stock Transfer 
Agent, Inc., a Denver, Colorado securities transfer 
agent, and Terry E. Kirchner, the Company’s pres- 
ident, seeking in sum and substance to enjoin 
them from violating, among other things, provi- 
sions of the Securities Exchange Act of 1934 
relating to (1) record keeping requirements; (2) the 
time during which turnaround must be made of all 
securities classified as routine items; (3) notice re- 
quired to be given to the defendant's issuer clients 
for failure to meet turnaround requirements; and 
(4) limitations on transfer agent functions when 
failing to comply with turnaround requirements. 


The Complaint further alleged, among other 
things, that First Independent Stock Transfer 
Agent, Inc. (FISTA) and Terry E. Kirchner 
(Kirchner) violated the anti-fraud provisions of the 
securities laws in connection with the purchase 
and sale of the securities of various issuers for 
which FISTA was the transfer agent. 


The Complaint alleged, among other things, that 
FISTA and Kirchner failed to disclose, to the 
shareholders, prospective shareholders and issu- 
ers of such securities, among others, that FISTA 
was insolvent, had over-issued securities, and 
failed to cancel securities. 


The Commission also is seeking the appointment 
of a temporary, preliminary and permanent receiv- 
er to take charge of any and all assets of FISTA 
including bank accounts and to operate the busi- 
ness of FISTA and such other and further relief as 
the Court may direct. 


On September 16, 1981, Judge Richard Matsch 
appointed Craig Christensen, Esquire, with the law 
firm of Sherman and Howard, (303-893-2900), 623 
Seventeenth Street, Denver, Colorado, 80202, as 
a temporary receiver. Judge Matsch set a hearing 
for Tuesday, September 22, at 8:30 a.m. at the 
U.S. Courthouse on the Commission's Motion to 
Appoint a Permanent Receiver. 
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Litigation Release No. 9453/September 22, 
1981 


SEC v. PHILIP S. SINDLER (U.S.D.C., S.D. Cal., 
Civil Action No. 81-0871-Gt) 


Michael J. Stewart, Administrator of the Los An- 
geles Regional Office announced that on Septem- 
ber 15, 1981 the Honorable Gordon Thompson, Jr. 
of the United States District Court for the Southern 
District of California, entered on Order of Perma- 
nent Injunction against Philip S. Sindler (“‘Sindler’’) 
enjoining him from any further violations of the 
anti-fraud provisions of Section 17(a) of the Secu- 
rities Act of 1933 (‘Securities Act’) and Section 
10(b) of the Securities Exchange Act of 1934 (‘‘Ex- 
change Act’) and Rule 10b—5 thereunder. Sindler 
is the chairman of the board and president of Spe- 
cialized Systems, Inc. (“SSI”), a publicly-held cor- 
poration which has its corporate offices located in 
San Diego, California. SSI’s principal business is 
the marketing and distribution of portable 
telecommunication devices for the deaf and hear- 
ing impaired. 


Sindler was charged in the Commission’s com- 
plaint, filed on September 14, 1981, with violations 
of Section 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rule 10b-5 there- 
under. Sindler without admitting or denying the al- 
legations in the Commission's complaint, con- 
sented to the entry of the Order of Permanent 
Injunction which enjoins him from, among other 
things, making false and misleading statements 
concerning the development, design, testing, pro- 
duction or marketability of an SS! product. The or- 
der also requires Sindler to use his best efforts to 
cause SSI to establish and maintain an audit com- 
mittee and a products evaluation committee. 





Litigation Release No. 9454/September 22, 
1981 


SEC v. MPG, LTD. a/k/a MP-G, LTD., RICHARD 
F. CHIPPERFIELD, INDIVIDUALLY AND d/b/a 
MPG, LTD., a/k/a MP-G, LTD., AND WALTER D. 
BROWN. 


Willis H. Riccio, Administrator of the Commission's 
Boston Regional Office, announced that on Sep- 
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tember 18, 1981, the Commission filed a Com- 
plaint in the United States District Court for the 
District of Rhode Island, naming MPG, Ltd., a/k/a 
MP-G, Ltd., promoted as a Bahamian corporation; 
Richard F. Chipperfield, individually and d/b/a 
MPG, Ltd., a/k/a MP-G, Ltd., of Westerly, Rhode 
Island; and Walter D. Brown of Groton, Connecti- 
cut, as defendants. 


The Commission, in its Complaint and supporting 
papers, seeks a temporary restraining order and 
preliminary and permanent injunctions against fur- 
ther violations of the registration and anti-fraud 
provisions of the Securities Act of 1933 and the 
anti-fraud provisions of the Securities Exchange 
Act of 1934 against Chipperfield and MPG, and a 
permanent injunction against further violations of 
the registration provisions of the Securities Act of 
1933 against Brown. The Commission’s papers 
also request an order for an accounting of all pro- 
ceeds from the defendants and an order of “dis- 
gorgement” of all proceeds received from inves- 
tors as a result of such violative activities against 
Chipperfield and MPG. 


The Commission’s Complaint and supporting pa- 
pers allege that since on or about October, 1978, 
to the present, the defendants offered for sale and 
sold approximately $1,000,000 in unregistered se- 
curities in the form of debentures issued by MPG. 
The securities were offered and sold to at least 90 
residents of Rhode Island, Connecticut, Massa- 
chusetts, New York, and Pennsylvania, as well as 
other jurisdictions. The Commission's papers al- 
lege that the offer and sale were in violation of 
Sections 5(a) and 5(c) of the Securities Act of 
1933, the so-called registration provisions of that 
statute. 


Additionally, the Commission’s Complaint and 
supporting papers allege that, in connection with 
the offer and sale of the securities in question, the 
defendants Chipperfield and MPG made misrepre- 
sentations of material facts and omitted to state 
material facts concerning, among other things, 
that the proceeds from the sale of debentures 
would be applied only to the research and market- 
ing of the MPG automobile engine technology, that 
MPG was a duly incorporated Bahamian corpora- 
tion, that Chrysler Corporation was interested in 
purchasing the MPG technology, that the pro- 
ceeds from the sale of debentures would be used 
by Chipperfield for his personal benefit, and that 
other corporations and business entities claimed 
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ownership of the technology represented to be 
MPG’s, all in violation of Section 17(a) of the Se- 
curities Act and Section 10(b) of the Securities Ex- 
change Act of 1934 and Rule 10b-—5 promulgated 
thereunder. 





Litigation Release No. 9455/September 22, 
1981 


SECURITIES AND EXCHANGE COMMISSION v. 
MICHAEL R. JONES and JOHN M. SKINNER 
United States District Court for the District of 
Connecticut Civil Action No. N81-396 


Willis H. Riccio, Regional Administrator of the Bos- 
ton Regional Office of the Securities and Ex- 
change Commission, today announced that the 
Honorable T. F. Gilroy Daly, United States District 
Judge for the District of Connecticut, entered an 
order permanently enjoining Michael R. Jones and 
John M. Skinner from further violations of the reg- 
istration provisions of the federal securities laws in 
connection with offer and sale of fractional undi- 
vided working interests in oil and gas leases on 
land located in Washington County, Ohio. 


The Commission commenced its action on Sep- 
tember 9, 1981, by filing a complaint which al- 
leged, among other things, that the defendants vi- 
olated the registration provisions of the Securities 
Act of 1933, and the provisions of the Securities 
Exchange Act of 1934 relating to the registration 
of broker-dealers in that Skinner, aided and 
abetted by Jones, offered and sold unregistered 
fractional undivided working interests in oil and 
gas leases on land located in Washington County, 
Ohio at a time when Skinner was not registered 
with the Commission as a broker-dealer. The de- 
fendants consented to the Judgement of Perma- 
nent Injunction without admitting or denying the al- 
legations of the Complaint. 


For further information see Litigation Release 
ee 


Litigation Release No. 9456/September 23, 
1981 


SECURITIES AND EXCHANGE COMMISSION v. 
CARLO M. FLORENTINO (United States District 
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Court for the Southern District of New York, Civil 
Action No. 81-5903) 


The Securities and Exchange Commission an- 
nounced today the filing of a Complaint in the 
United States District Court for the Southern Dis- 
trict of New York against Carlo M. Florentino 
(“Florentino”) alleging violations of the anti-fraud 
provisions of the Securities Exchange Act of 1934 
(“Exchange Act’). From January 1, 1981 to Sep- 
tember 8, 1981, Florentino was a partner in the 
law firm of Wachtell, Lipton, Rosen & Katz 
(“Wachtell Lipton”) of New York, New York. From 
April 1979 to December 31, 1980, Florentino was 
an associate with Wachtell Lipton, and prior to 
that, he was an associate for eight years with 
Davis, Polk and Wardwell (‘Davis Polk’) a law 
firm in New York, New York. Florentino specialized 
in matters relating to corporate law while at Davis 
Polk and upon association with Wachtell Lipton 
was involved in merger and tender offer transac- 
tions. 


The Commission’s complaint alleges that com- 
mencing on or about October 11, 1977, Florentino 
effected transactions in the securities of certain 
publicly held companies while in possession of 
material non-public information, which he had ob- 
tained in confidence relating to, among other 
things, the possible acquisition of these 
companies through tender offer or merger transac- 
tions. The Commission alleges that as a result of 
such transactions, Florentino realized a net profit 
of approximately $450,000. The securities in 
which the Commission alleges that Florentino 
traded while in possession of material non-public 
information were Incoterm Corporation, Risdon 
Manufacturing Inc., Tymshare, Inc., Kaiser Steel, 
Inc., Biscayne Federal Savings and Loan Associa- 
tion, Applied Digital Data Systems, Inc., Curtiss- 
Wright Corporation, Hobart Corporation, Fisher 
Scientific Company, Inc., Texasgulf, Inc. and 
Owens-Corning Fiberglas Corporation. The Com- 
mission alleges that Florentino effected transac- 
tions while in possession of material non-public in- 
formation in the first four securities mentioned 
above while he was with Davis Polk and in the lat- 
ter seven securities while with Wachtell Lipton. 


The Commission further alleges that prior to 
Florentino’s transactions while he was with Davis 
Polk, the securities of Incoterm Corporation, 
Risdon Manufacturing Inc., Tymshare, Inc. and 
Kaiser Steel Inc., were placed on a restricted list 
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maintained by Davis Polk to insure that securities 
transactions by Davis Polk personnel were cleared 
prior to consummation and that Florentino did not 
clear his transactions with Davis Polk. 


The Complaint also alleges that Wachtell Lipton’s 
policies and procedures relating to the -purchase 
or sale of the securities of any of the firm’s clients 
or of any company involved in a transaction with 
one of Wachtell Lipton’s clients, required all firm 
personnel to check with the partner in charge of 
the client prior to the purchase or sale, and that 
Florentino disregarded the firm’s policies and pro- 
cedures. 


The Commission’s complaint seeks the entry of a 
Final Judgment of Permanent Injunction re- 
straining and enjoining Florentino from violations 
of Sections 10(b) and 14(e) of the Exchange Act 
and Rules 10b-5 and 14e-3 thereunder and, 
among other things, an Order requiring Florentino 


to make an appropriate disgorgement of his prof- 
its. 





Litigation Release No. 9457/September 23, 
1981 


SECURITIES AND EXCHANGE COMMISSION v. 
KING INTERNATIONAL CORP. United States Dis- 
trict Court for the District of Columbia Civil Action 
No. 81-2361 


The Commission announced today that it filed a 
civil injunctive action in the United States District 
Court for the District of Columbia against King In- 
ternational Corp. (‘‘King’’), 124 Lasky Drive, 
Beverly Hills, California, 90212. The Commission's 
Complaint alleges violations of the reporting provi- 
sions of the Federal securities laws and seeks a 
Judgment of Permanent Injunction and Other Re- 
lief. 


The Commission in its Complaint alleges that 
King, as part of a continuing course of violative 
conduct, has failed to file its Annual Report on 
Form 10-K for its fiscal year ended April 30, 1981, 
and its Quarterly Report on Form 10—-Q for its fis- 
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cal quarter ended July 31, 1981, due on July 29, 
1981, and September 14, 1981, respectively. It re- 
quests that the Court order King to file forthwith, 
with the Commission, its delinquent Annual and 
Quarterly Reports. In addition, the Commission re- 
quests that the Court enjoin King from further vio- 
lation of the reporting provisions of the Federal se- 
curities laws. 





Litigation Release No. 9458/September 24, 
1981 


UNITED STATES OF AMERICA v. JACK C. 
POROBIL, JR., ET AL., (E.D. La. Criminal No. 
81-282F) 


Jule B. Greene, Administrator of the Atlanta Re- 
gional Office and John Volz, United States Attor- 
ney for the Eastern District of Louisiana, an- 
nounced that on July 9, 1981, a federal grand jury 
sitting in New Orleans, Louisiana returned a 
twenty-count indictment charging four former offi- 
cers of Safety Finance Service, Inc., (“SFSI’) a 
Louisiana, consumer loan company, currently in 
receivership, with conspiracy, sale of unregistered 
securities, mail fraud, and submitting false state- 
ments to a financial institution. The indictment 
named Jack Porobil, Sr. (“Porobil, Sr.””) the former 
president and a director of SFSI, Jack Porobil, Jr. 
(‘“Porobil, Jr.”), former executive vice-president of 
SFSI and a director, Gregory Porobil, the former 
secretary, treasurer, and a director of SFSI, and 
James Cash former assistant vice president of 
SFSI, all of New Orleans. 


The indictment charges, inter alia, that beginning 
at least by January 1972 and continuing until Oc- 
tober 31, 1979, the defendants engaged in a 
scheme to defraud investors and depositors of 
SFSI and to obtain bank loans through false state- 
ments submitted to banks by concealing the in- 
debtedness of SFSI to its investors. The indict- 
ment alleges that the defendants engaged in the 
offer and sale of unregistered securities of SFSI; 
that in order to obtain monies from investors the 
defendants falsely represented that SFSI was 
making a profit as a loan company without 
disclosing that 81% of SFSI’s loan portfolio 
consisted of loans to Porobil-related enterprises 
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substantially all of which were not being repaid. 
Porobil, Sr. has been charged with conspiracy, 3 
counts of registration violations, 11 counts of mail 
fraud, and 2 counts of making false statements to 
a federally insured bank to obtain loans; Porobil, 
Jr., has been charged with conspiracy, 11 counts 
of mail fraud, and 4 counts of bank fraud. Gregory 
Porobil has been charged with conspiracy, 3 
counts of registration violations, 11 counts of mail 
fraud, and 1 count of bank fraud; Cash has been 
charged with conspiracy and 11 counts of mail 
fraud. 


All the defendant were previously permanently en- 
joined from further violations of the registration 
and anti-fraud provisions of the securities laws in 
connection with the offer and sale of SFSI stock, 
certificates of investment, and promissory notes 
on November 11, 1979 by the United States Dis- 
trict Court for the Eastern District of Louisiana in 
an action brought by the Commission. In that ac- 
tion, Cash consented to the entry of the perma- 
nent injunction without admitting or denying the al- 
legations in the Commission’s complaint. 


For further information, see Litigation Release 
Nos. 8922 and 8907. 





Litigation Release No. 9459/September 24, 
1981 


UNITED STATES OF AMERICA v. Gary L. 
DiGirolamo (D. Hawaii, Criminal No. 77-01344) 


Stephen G. Jory, United States Attorney for the 
Northern District of West Virginia; Wallace W. 
Weatherwax, United States Attorney for the Dis- 
trict of Hawaii; and Bobby C. Lawyer, Associate 
Regional Administrator of the Commission’s San 
Francisco Branch office, announced that on Au- 
gust 13, 1981, Gary L. DiGirolamo was sentenced 
by the United States District Court for the Northern 
District of West Virginia to five years on probation 
and a $5,000 fine following his guilty pleas to three 
counts of an indictment charging him with securi- 
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ties fraud, wire fraud, and the interstate transpor- 
tation of a security knowing the same to have 
been taken by fraud. The indictment, filed on De- 
cember 1, 1977, alleged that DiGirolamo, through 
Capital Underwriters, Inc., and other corporations, 
engaged in a scheme to defraud in the offer and 
sale of real estate limited partnership interests to 
the public. 


DiGirolamo had previously been sentenced to five 
years’ imprisonment by the United States District 
Court for the District of Hawaii in December 1978 
after he entered nolo contendere pleas to five 
counts of the same indictment pursuant to a plea 
agreement. However, in a memorandum opinion 
filed November 24, 1980, a response to an attack 
on the conviction by DiGirolamo, the United States 
Court of Appeals for the Ninth Circuit found that 
the plea agreement had been unwittingly breached 
and instructed the district court in Hawaii to set 
aside his conviction, permit him to withdraw his 
nolo contendre pleas and to plead anew. United 
States v. DiGirolamo, Nos. 80-1148/1149 (9th 
Cir., 1980). 


Unpon remand, DiGirolamo stated that he wished 
to plead guilty to certain counts. The case was 
thereupon transferred from the District of Hawaii to 
the Northern District of West Virginia, in which 
state DiGirolamo had been incarcerated, for the 
purpose of entering the pleas and sentencing pur- 
suant to Rule 20 of the Federal Rules of Criminal 
Procedure. 


The criminal case was based in material part upon 
facts underlying a civil injunctive action filed by the 
Commission against DiGirolamo and three corpo- 
rate defendants on August 29, 1975, in Hawaii and 
settled on consent as to all defendants. See Liti- 
gation Release No. 7071/September 5, 1975 for 
details about the civil action. 


For further details about the criminal case see Liti- 
gation Release Nos. 8317/March 13, 1978; 
8376/April 19, 1978; and 8638/January 10, 1979. 
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